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| NHTSA Gives Automakers More Time, ,

Undoes Preemption Language in"Seating Rule
' Thé National Highway Tratfic Safety Administration

-granted an additiorial year-of lead time, to' Sept. 1,
. 2011, for vehicle:manufacturers to comply with re-
il quirements using a reviséd -definition of “designateéd
seating’ position” (DSP),the ‘agency announced in a
| Federal. Register notice’ Dec:-23, 2009.(74 Fed. Reg.
88185, 12/23/08), <17 1 v 3 p o T
NHTSA -also. ‘reioved regulatory text' preempting
| state:law:from the October-2008 firial rule, in responsé

to petitions' by public interest-groups: NHTSA agreed
that state tort law determinations do notactually”con-
flict with the: DSP definition, and are unlikely to conflict
in the future. “In the absence of such a‘conflict, there
can be no :preenipticn of State tort law,” the agentcy
| wrote. 0 5 T e e Lt R A BTN
~In October ‘2008, JoanClaybrook, then president of
Public Citizen, blamed Bush administration appointees
for-insertion of the preemption lariguage.” .
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| - NMTSA did ths fght thing.. . [Als NHTSA
| reallzed when it studiéd tie facts, the narrow "
", in'Geler s pot -
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| Lenii Poms, a policy
i{ filed one of the petitions for reconsideration, told BNA,
| “Obvidusly, we're‘really'happy about this.”” She added,

| “I'suppose we weren’t surprised,*-observing that Presi-
| dent Obama issued a presidential memorandum in May
| directing agencies to review preemiptive regulations and
preambles (37 PSLR 604, 5/25/09). She also said that the
U.S. Supreme ‘Colirt's preemption decision in Wyeth v.
Levine, 1297S."Ct. 1187 (2009) (37 PSLR' 274, 3/9/09)
made it harder for agencies to'rely on‘an earlier prece-
| dent, Geier v. American Honda ‘Co.,” 529 U.S. 861
| 2000y, for sweeping preémptionlanguage. * .
il Arthur Bryant, ‘executive director of Public Justice, a

| public interést law firm; $aid'in an e-mail: “NHTSA did

| the right-thing. .": | [A]s NHTSA realized when it stud-
| ied the facts, the narrow exception to Congress’s no-
'l préemption mandate that the U.S. Supreme Court erro-
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neously created in Geier is not met here, Therg:is. simé
ply no basis for believing that any: successfil ‘coninen
law claim in this area would prompt the auto manufaec-
turers to take any action that would-frustrate ‘federal
safety goals. There should be—and is=-no preemption
here.” CEY L E s [ A P & 11

Temporary Seats Are DSPs. The 2008 rule aniended the
DSP definition “to clarify which areas within the inte-
rior .of .& vehicle meet: that definition” and provided:a

means to calculate DSPs: in ‘vehicles. Under the 2008 .

anﬁom.ﬁaBmog.eﬁ.».o_&uwma&m..éam .,.oonmamna.n
DSPs (36 PSLR 993, 10/13/08).. . - . . i s
In its response to the petitions, NHTSA explained the
importance:of the clarifying language by giving the ex-
ample of how it is used in the occupant crash protection
standard: “[I]f a vehicle has fewer,DSPs.than the rium-
ber of individuals-able to sit-in‘it;-one or mote of those:
individuals would pot be protected by seat belts and/or
o?on.ﬁmm?uno»m&o:.w%ﬂgm.m. : L i
_Several manufacturers and-industry groups peti:
tioned : the agency for reconsideration, proposing a
phase-in period: They said that madifications:to auxils
iary seats, including anchorage systems for child seats,
would'be difficult and expensive to complete within the
two-year time frame-originally given. R

NHTSA respanded by saying that only a:small per

centage of vehicles are affected.. “Hence, a phase-in
based on a manufacturer’s complying production vol-
ume-would add little safety: benefit. ..

practical approach,” the:agency said..: ..

Confilct Unilkely. Regarding preemption, the mﬂnsgm

to the 2008 rulé stated NHTSA’s opiniori that s te tort
judgments requiring more DSPs than the number calcu-
lated in the fedéral defifition could léad msnufatturers
to install an excessive number of seat belts. This, in
turn, would decrease safety because it could affect seat
belt. comfort and convenience, the agency: said. The
regulatory text included language stating that state law,
including tort law, was preempted to the extent it re-
pﬁumm_ more DSPs than the federal definition corntem-
ﬁ ﬁo LN . R L g ... . 4. P RS :

But Public Citizen petitioned. for reconsideration, ar-
guing that manufacturers are not likely to.install-rhore
seat belts than necessary. Instead, .if faced with too
much.room, they Would create “void spaces.” or.impedi
ments. - B T R I S SN St
~On reconsideration, NHTSA 'agreed.. Noting the
higher cost of lap/shoulder seat belts, the agency said.it
believes “the most likely responses by manufacturers

* will be to either .install an impediment or void in ve:

hicles or decrease seating surface width.” The agency

found it unlikely that.“a tort law judgment would actu- |

ally conflict with our DSP, definition,” It also said it-had
no knowledge of existing tort judgments in conflict with
the definition. s 0

NHTSA added that its

calculation procedures, which

" are “generally based upon the number of 5th percentile
adult females that could occupy.a seat,” make it un-.

likely that states would require more DSPs in a given

space because it would be difficult for more adults to sit '

there.

The American Association for Justice also opposed .

the preemption language, challenging NHTSA’s statu-
tory authority. Having agreed to: strike the regulatory
text, NHTSA did not address this argument.
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that providing an additional year of lead time is a more

. NHTSA -did not. mention Obama’s~May 20, 2009,

presidential memorandum in its response to the peti- ;

tions. Pons said this. was probably because Public Citi-
zen filed its petition in November 2008, after the ‘elec-
tion but beforé Obamatook office. But she said, “The
executive order ed the disposition [toward pre:
émption] in all the agencies.”” * ~ - e, i

Unlike mary other instances in which agencies in-
serted preemption language, Pons said, “the language
was in the {DSP] regulatory text, where it was more
damaging and dangerous thar language in:preamblés.
She said the ability to. bring lawsuits is important ‘be:
cause “we can’t assume agencies are omniscient: and
will write regulations that will cover every possible qut-
come.” e T = S

NHTSA’s respohise, as published in'the Federal Regis:
ter, is available at httpi/iedocket.docéss. gpo. g0v/2009

 PAfiES-30440.pdf.
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