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APPLICATION OF PUBLIC JUSTICE, P.C., FOR PERMISSION TO 

FILE AMICUS CURIAE BRIEF IN SUPPORT OF 

PLAINTIFFS AND REAL PARTIES IN INTEREST 

 

Public Justice, P.C. (“Public Justice”) respectfully applies for leave to 

file a brief as amicus curiae in this matter in support of Bracey Anderson and 

the Real Parties in Interest.1    

Public Justice is a national public interest law firm that pursues high 

impact litigation to combat predatory corporate conduct and to enhance the 

public’s access to justice.  Public Justice routinely advocates in the public 

interest in courts across the nation by filing amicus curiae briefs in cases 

involving these issues of vital public concern. 

The issues presented in this case are of substantial importance to the 

public interest throughout the United States.  In this case and many others, 

corporations are attempting to limit injured plaintiffs’ access to justice by 

advocating such a narrow reading of Supreme Court precedent as to 

effectively deny injury victims access to state courts.   

Public Justice believes, as did the lower court, that the important issue 

presented in this case should be decided upon the basis of specific 

jurisdiction.  Yet, at present, fewer than ten pages of briefing before this 

Court, including all amicus briefing, argue in favor of specific jurisdiction.  

See Ans. on Merits at 14-24.  Further, most of those ten pages of argument 

are devoted to California law, not Supreme Court precedent, as is the attached 

briefing.  (See id.)   And it bears noting that Bristol-Myers boasts the support 

                                                           
1 No party or counsel for a party in this matter authored the proposed amicus 

brief in whole or in part or made a monetary contribution intended to fund 

the preparation or submission of the brief.  No person or entity, other than 

the amicus curiae and its members, made a monetary contribution intended 

to fund the preparation or submission of this brief. 
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of four amicus briefs, including one authored by the Chamber of Commerce 

of the United States of America, while the Real Parties in Interest are 

currently supported by only one lonely amicus. 

California Rule of Court 8.520(f)(2) provides that amicus briefs may 

be filed more than 30 days after the last merits brief is filed with the 

permission of the Chief Justice for good cause shown.  Had the important 

issue presented in this case been brought to the attention of Public Justice 

prior to the expiration of the briefing deadline, Public Justice would, of 

course, have timely submitted this brief; but the issue was brought to the 

attention of Public Justice only subsequently.  Moreover, no party would be 

prejudiced by the submission of this brief.    

Therefore, Public Justice respectfully requests that this Court grant its 

Application for Permission to File the attached Amicus Curiae Brief in 

Support of Plaintiffs and Real Parties in Interest. 

 

 Respectfully submitted, 

 HEARD ROBINS CLOUD, LLP  
  

 /s/ Rebecca L. Phillips  

 2000 West Loop South, Suite 2200 

 Houston, TX  77027 

 T: 713.650.1200  
 

 /s/ Stephen J. Kelly   
 808 Wilshire Blvd., Suite 450 
 Santa Monica, CA  90401 
 T:  310.929.4200 
  
 PUBLIC JUSTICE, P.C. 
 

 /s/ Leslie A. Brueckner   
 555 12th Street, Suite 1230 
 Oakland, CA  94607  
 T:  510.622.8205 
 

COUNSEL FOR AMICUS CURIAE  
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INTEREST OF THE AMICUS 

 

Public Justice, P.C. (“Public Justice”) is a national public interest law 

firm that pursues high impact litigation to combat predatory corporate 

conduct and to enhance the public’s access to justice.2  Public Justice 

routinely advocates in courts across the nation by filing amicus curiae briefs 

in cases involving issues of vital public concern. 

The issues presented in this case are of substantial importance to the 

public interest throughout the United States.  In this case and many others 

across the country, corporations are attempting to limit injured plaintiffs’ 

access to justice by advocating such a narrow reading of Supreme Court 

precedent as to effectively deny injury victims access to state courts.   

Public Justice submit this brief to assist the Court in understanding 

why the lower court’s holding comports with traditional notions of fair play 

and substantial justice.   

 

Dated:  May 13, 2016 

 Respectfully submitted, 

 HEARD ROBINS CLOUD, LLP  
  

 /s/ Rebecca L. Phillips  
 Rebecca L. Phillips 

 2000 West Loop South, Suite 2200 

 Houston, TX  77027 

 T: 713.650.1200  
 

  

                                                           
2 No party or counsel for a party in this matter authored the proposed amicus 

brief in whole or in part or made a monetary contribution intended to fund 

the preparation or submission of the brief.  No person or entity, other than 

the amicus curiae and its members, made a monetary contribution intended 

to fund the preparation or submission of this brief. 
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INTRODUCTION 

 

[W]here individuals purposefully derive benefit from their 

interstate activities, it may well be unfair to allow them to 

escape having to account in other States for consequences that 

arise proximately from such [interstate] activities; the Due 

Process Clause may not readily be wielded as a territorial 

shield to avoid interstate obligations that have been voluntarily 

assumed.   

− (Burger King Corp. v. Rudzewicz (1985) 471 U.S. 462, 474.) 

 

On the surface, this case is about whether California courts have 

jurisdiction over personal-injury claims made by nonresident plaintiffs in a 

coordinated proceeding.  But this case is about much more than flat 

jurisdictional rules:  It is about keeping courts accessible to individuals so 

that they may hold corporations accountable for misconduct.  It is, to quote 

the U.S. Supreme Court’s statement above, about making sure that 

corporations are not allowed to “escape having to account for . . . 

consequences that arise proximately” from their interstate activities – from 

their nationwide development, marketing, sale, and distribution of defective 

products.  (Id. at 474.) 

To make that point clear, consider the ultimate consequence of 

Bristol-Myers’ position in this case.  In Bristol-Myers’ view, the lower court 

lacked jurisdiction over the nonresident plaintiffs despite the fact that the 

company maintains a robust physical presence in California and the claims 

at issue concern the same products that Bristol-Myers markets and sells in 

this State and the same business that Bristol-Myers conducts in this State.  

Given the history and evolution of personal jurisdiction jurisprudence, 

discussed herein, that cannot be the law. 
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Asbestos injuries provide perhaps the clearest example of the 

unfairness, inefficiency, and injustice that would result from Bristol-Myers’ 

proposed jurisdictional rule.  Imagine a veteran named Sam, now retired in 

Florida.  Over the years of Sam’s service, he moved from state to state, 

performing the duties of his station, mostly maintenance on ships.  Sam’s 

duties took him to Hawaii, California, and Texas.   

And in each of those three states, Sam’s work exposed him to 

asbestos. In each of those three states, the asbestos to which Sam was 

exposed was made by a different manufacturer, a different defendant.  Each 

defendant was headquartered, respectively, in Delaware, New Jersey, and 

Pennsylvania.  But each defendant was also registered to conduct business, 

and did conduct business in Florida, where Sam is retired – manufacturing, 

marketing, and selling the same asbestos to which Sam was exposed.   

Where may Sam file suit against those three asbestos manufacturers?   

Under Bristol-Myers’ interpretation of the law, Sam would be 

obligated to file three different lawsuits in three distant states, despite the fact 

that each of the defendants sold the same asbestos that injured him right in 

Sam’s back yard.  According to Bristol-Myers, Florida would lack 

jurisdiction over Sam’s claims because his asbestos-related injuries would 

not be sufficiently “related to” the defendant’s sale of the same asbestos in 

Florida – because it was not the Florida-sold asbestos, specifically, that 

injured Sam.  Nor, under the Bristol-Myers’ rule, could Hawaii, California, 

or Texas obtain jurisdiction over all three defendants, because each state 

could only exercise jurisdiction over the defendant that sold the specific 

asbestos to which Sam was exposed in that state – even if all of the 

defendants sold asbestos in that state.   
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Put another way, under Bristol-Myers’ interpretation of the law, if 

nonresidents, like Sam, bring injury claims related to a defective product, 

state courts may not exercise personal jurisdiction over corporations that are 

present in the state and are practicing the business in the state (marketing and 

selling the same injurious product), because those claims concerning the very 

same injurious product, its design, sale, and marketing, are somehow not 

“related to” the corporation’s business activities in the state. 

In short, under Bristol-Myers’ overly-formalistic rule of personal 

jurisdiction, Sam would have to maintain three separate lawsuits in either (a) 

each, respective state of his exposure or (b) each, respective state where each 

defendant is headquartered.  Such a rule is so impractical for individuals 

seeking to hold powerful corporations accountable that it would all but 

formally prohibit their access to justice.  Due process does not permit or 

require such a result.  

STATEMENT OF THE CASE 

 This litigation arises out of a widely sold, prescription antiplatelet 

drug, Plavix, that is manufactured, marketed, and sold by Petitioner Bristol-

Myers.  Plavix is intended to inhibit blood clots and thereby help prevent 

strokes, heart attacks, and other cardiovascular problems, but it allegedly 

increases the risk of heart attack, stroke, internal bleeding, blood disorder 

and – in some cases – even death.  (See Bristol-Myers Squibb, Co. v. Superior 

Court for the County of San Francisco (2014) 175 Cal.Rptr.3d 412, 416.) 

 In March 2012, 575 nonresident plaintiffs joined with 84 California 

residents to file a complaint in San Francisco Superior Court. The plaintiffs 

alleged personal injuries, principally bleeding events, caused by Plavix. 

Plaintiffs named as defendants Bristol-Myers and McKesson Corporation, 

one of many distributors of the drug. 
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 Bristol-Myers moved below to quash for lack of personal jurisdiction 

with regard to the nonresident plaintiffs.   The lower court held that, although 

California could not exercise general jurisdiction over Bristol-Myers 

because the company is not “at home” in the State, California could exercise 

specific jurisdiction over Bristol-Myers.  (App. 1-40.)   

 Regarding the latter, the lower court held that a state court’s power to 

exercise specific jurisdiction turns on an analysis of three factors:  (1) 

whether the defendant has purposely directed its activities at the forum state; 

(2) whether “the plaintiff’s claims are related to or arise out of these forum 

directed activities;” and (3) whether the exercise of jurisdiction is 

“reasonable.” (Id. at 18.) The court focused most of its attention on the 

second factor, which it referred to as the “relatedness test.”  It concluded that 

the relatedness test was satisfied in this case “because of the ‘substantial 

connection’ between BMS’s substantial, purposeful activities in California 

and the RPI [Real Parties in Interest] claim.” (Id. at 30.)  The lower court 

added: 

 [I]t is undisputed that BMS has had substantial, continuous 

contact with California for many years, including regarding the 

sale of Plavix. The evidence indicates that BMS has 

“deliberately exploited” the relevant market in the State for 

many years, having sold over 196 million Plavix pills in 

California between 1998 and 2006 and nearly $1 billion worth 

of Plavix between 2006 and 2012. Further, plaintiffs allege 

BMS’s Plavix sales in California have led to injuries to 

California residents that are the same as those suffered by the 

[Real Parties in Interest “RPI”]. . . . Also, although the RPI 

injuries did not occur in the course of BMS’s direct delivery of 

Plavix to the California market, plaintiffs allege, and the record 

suggests, that BMS sold products to both resident plaintiffs and 

the RPI as part of the distribution of Plavix in many states. In 

other words, the injuries are alleged to have occurred in the 

course of a common effort, another fact that weighs in favor of 



11 

 
 

 

finding a “substantial connection” between BMS’s contacts 

with California and the RPI’s claims.  

 

(Id. at 30-31 [citations omitted].) 

 The court of appeal also concluded that the exercise of jurisdiction 

over the claims of the nonresident plaintiffs would be “reasonable.” (Id. at 

34-38.)  In particular, it concluded that exercising jurisdiction would serve 

the interests of “judicial economy” by relieving judges in the 33 different 

states in which the nonresident plaintiffs reside of the obligation “to become 

involved in the discovery, motion, and trial practice that may be necessary to 

resolve these cases.” (Id.)  

 Bristol-Myers vigorously challenges the lower court’s conclusion 

before this Court, arguing that, under the court of appeals’ approach, “a court 

could exercise personal jurisdiction over [a company] solely because [it] 

marketed [its product] as part of a nationwide ‘common effort’ that allegedly 

injured California residents along with nonresidents.”  (Petitioners’ Opening 

Brief at 2.) 

 This result, in Bristol-Myers’ view, violates established U.S. Supreme 

Court precedent, including the ruling in Daimler AG v. Bauman  (2014) 134 

S.Ct. 746, which found that DaimlerChrysler could not be sued in California 

for injuries allegedly caused by the conduct of an Argentine firm that took 

place entirely outside the United States.   We disagree with Bristol-Myers’ 

interpretation of the law. 

SUMMARY OF ARGUMENT 

The court below correctly determined that California courts have 

specific jurisdiction over Bristol-Myers.  Specific jurisdiction requires two 

conditions:  (1) that the defendant establish minimum contacts with the forum 

state and (2) that the plaintiffs’ claims “arise out of,” “relate to,” or “be 
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connected with” the defendant’s actions in the forum – bearing in mind 

“reasonableness” and “other relevant factors.” (Burger King Corp. v. 

Rudzewicz (1985) 471 U.S. 462, 472; World-Wide Volkswagen Corp. v. 

Woodson (1980) 444 U.S. 286, 292; International Shoe Co. v. Washington 

(1945) 326 U.S. 310, 319.)  Both conditions are met in this case. 

First, Bristol-Myers unquestionably has minimum contacts with 

California.  Bristol-Myers is registered to do business in California; it 

operates five offices and facilities in California; it employs hundreds of 

California-based employees and sales representatives; and, as of 2012, it and 

had made a billion dollars in revenue from sales of Plavix in California (and 

those sales continue).3  Therefore, minimum contacts with California 

undoubtedly exist in this case. (See Asahi Metal Indus. Co., Ltd. v. Superior 

Court of California, Solano County (1987) 480 U.S. 102, 112 [holding that 

“minimum contacts exist when a company delivers goods into the stream of 

commerce with the expectation that those goods will be purchased by 

consumers in the forum.”]; see also International Shoe Co., 326 U.S. at 313-

14 [finding minimum contacts when a company merely employed salesmen 

in a state and had neither merchandise nor real property therein].) 

As to the second requirement of specific jurisdiction, while the 

Supreme Court has yet to define what it means for a claim to be “related to” 

a defendant’s activities, precedent demonstrates that the Court would take a 

broad reading of that term when, as here, the defendant maintains a 

substantial physical presence in the state. (See, e.g., Burnham v. Superior 

Court of California, County of Marin (1990) 495 U.S. 604; Burger King 

Corp. v. Rudzewicz (1985) 471 U.S. 462.)  

                                                           
3 (See Bristol-Myers Squibb Co., 175 Cal.Rptr.3d at 434; Answer Brief on 

the Merits at 2.) 
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 Indeed, when a corporation maintains a substantial physical presence 

in a state, the Supreme Court has never found jurisdiction lacking for want 

of “relatedness.” That is not surprising, because relatedness is tied to a 

company’s furtherance of its general, interstate, economic activities.  (See 

Burger King Corp., 471 U.S. at 474.)  As the Supreme Court has observed, 

“[b]ecause modern transportation and communication have made it much 

less burdensome for a party sued to defend himself in a State where he 

engages in economic activity, it usually will not be unfair to subject him to 

the burdens of litigating in another forum for disputes relating to such 

activity.” (Id. [internal quotations omitted].)  

What is more, “reasonableness” and “other relevant factors” weigh in 

favor of specific jurisdiction.  The Supreme Court has on several occasions 

instructed that “reasonableness” and “certain other relevant factors,” 

including the interstate judicial system’s interest in obtaining the most 

efficient resolution of disputes, should be weighed when determining 

whether a defendant is subject to specific jurisdiction.  (World-Wide 

Volkswagen Corp., 444 U.S. at 292).  Each of these interests strongly favors 

California courts having personal jurisdiction over Bristol-Myers. 

Finally, the fact that Bristol-Myers is registered to do business in 

California and maintains an agent for service of process weighs heavily in 

favor of finding specific jurisdiction. In recent Supreme Court opinions 

where the Court declined to find jurisdiction, for example, the Court 

specifically noted that the corporation was not registered to do business in 

the state or had not appointed an agent for service of process.  (See, e.g., 

Goodyear Dunlop Tires Ops., S.A., 131 S.Ct. at 2852; Helicopteros 

Nacionales de Colombia, S.A. v. Hall (1984) 466 U.S. 408, 411.)  Here, the 

opposite is true. 
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In short, the lower court’s interpretation of the law was correct:  

California courts have specific jurisdiction over Bristol-Myers. 

ARGUMENT 

I. THE CALIFORNIA COURT HAS SPECIFIC 

JURISDICTION OVER PLAINTIFFS’ CLAIMS. 

The question in this case is whether California state courts have 

personal jurisdiction over plaintiffs’ claims in the wake of Daimler AG v.  

AG, (2014) 134 S.Ct. 746.  Generally speaking, specific jurisdiction requires 

two conditions:  (1) that defendants establish minimum contacts in the forum; 

and (2) that plaintiffs’ injuries “arise out of,” be “connected with,” or “relate 

to” the defendant’s activities in the forum – bearing in mind “reasonableness” 

and “other relevant factors.”  (Burger King Corp. v. Rudzewicz (1985) 471 

U.S. 462, 472; World-Wide Volkswagen Corp. v. Woodson (1980) 444 U.S. 

286, 292; International Shoe Co. v. Washington (1945) 326 U.S. 310, 319.)  

 There is no hard and fast rule as to what is required to satisfy specific 

jurisdiction’s two conditions; it depends, in part, on what is reasonable, or 

fair, under the circumstances.  (Id.)  As the U.S. Supreme Court has 

instructed, “[i]t is evident that the criteria by which we mark the boundary 

line between those activities which justify the subjection of a corporation to 

suit and those which do not cannot be simply mechanical or quantitative.”  

(International Shoe Co., 326 U.S. at 319.)  “Whether due process is satisfied 

must depend, rather, upon the quality and nature of the activity in relation to 

the fair and orderly administration of the laws which it was the purpose of 

the due process clause to insure.”  (Id.)   

In other words, determining what satisfies the two conditions 

necessary for specific jurisdiction requires an analysis of “reasonableness” 

and “other relevant factors.” (World-Wide Volkswagen Corp., 444 U.S. at 
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292.)  “Implicit in this emphasis on reasonableness is the understanding that 

the burden on the defendant, while always a primary concern, will in an 

appropriate case be considered in light of other relevant factors,” including 

(but not necessarily limited to): “[1] the forum State’s interest in adjudicating 

the dispute, [2] the plaintiff’s interest in obtaining convenient and effective 

relief, at least when that interest is not adequately protected by the plaintiff’s 

power to choose the forum, [3] the interstate judicial system’s interest in 

obtaining the most efficient resolution of controversies, and [4] the shared 

interest of the several States in furthering fundamental and substantive 

policies.”  (Id.)  

Properly understood, this is the analysis that Daimler AG requires.  

And, under this analysis, the lower court’s holding that California courts may 

exercise specific jurisdiction over plaintiffs’ claims was unquestionably 

correct. 

A. Bristol-Myers Has the Requisite “Minimum Contacts” with 

California. 

First, there is no serious question that Bristol-Myers has the requisite 

minimum contacts with California to confer specific jurisdiction on the 

California courts.  Corporations have minimum contacts with any forum in 

which they purposefully direct their business activity.  (Burger King Corp., 

471 U.S. at 472.)  “When a corporation ‘purposely avails itself of the 

privilege of conducting activities within the forum State, it has clear notice 

that it is subject to suit there, and can act to alleviate the risk of burdensome 

litigation by procuring insurance, passing the expected costs on to customers, 

or, if the risks are too great, severing its connection with the State.”  (World-

Wide Volkswagen Corp., 444 U.S. at 297.)   
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Purposeful direction can be demonstrated by “deliberate” activity in 

the state or through “continuing obligations” between itself and residents of 

the forum.  (Burger King Corp., 471 U.S. at 472.)  And while placing goods 

into the stream of commerce will not subject a corporation to jurisdiction 

anywhere in the world, delivering goods into the stream of commerce with 

the expectation that those goods will be purchased by consumers in the forum 

is evidence of purposeful direction.  (Compare id. at 473 with Asahi Metal 

Indus. Co., Ltd. v. Superior Court of California, Solano County (1987) 480 

U.S. 102, 112.)   

 This minimum-contacts requirement is not onerous.  For example, in 

International Shoe Co.,4 the Court found minimum contacts despite the fact 

that the company did not even maintain offices or a stock of merchandise in 

the state of Washington.  (International Shoe Co., 326 U.S. at 311-14.)  The 

Court said it sufficed that the company relied on salesmen in Washington 

(even though the salesmen’s authority was limited to exhibiting samples and 

soliciting orders), because those salesmen resided in Washington, rented 

temporary sample rooms in Washington, sold the company’s merchandise in 

Washington, and were compensated by the company in return for those sales 

in Washington.  (Id.) 

In other words, as the name suggests, “minimum contacts” can only 

be avoided when a company has virtually no contact with a state. For 

example, in World-Wide Volkswagen Corp., the Court found minimum 

contacts to Oklahoma lacking where the company (1) closed no sales and 

performed no services in Oklahoma, (2) did not avail itself of any of the 

privileges or benefits of the laws of Oklahoma, (3) did not solicit business 

                                                           
4 (See Daimler AG, 134 S.Ct. at 754 [explaining International Shoe’s genesis 

of concepts of general and specific jurisdiction].) 
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through salespeople or advertisers in Oklahoma, and (4) did not regularly sell 

products to customers in Oklahoma.  (World-Wide Volkswagen Corp., 444 

U.S. at 295.)  At the time the case was tried, Volkswagen only sold its cars 

in New York, New Jersey, and Connecticut.  (Id. at 289.)  Quaint – and hard 

to imagine today. 

In this case, Bristol-Myers cannot seriously argue that minimum 

contacts with California are lacking.  Bristol-Myers’ contacts with California 

are extensive:  The company is registered to do business in California; it 

operates five offices and facilities in California; it employs hundreds of 

California-based employees and sales representatives; in 2012, it had sold 

than 196,000,000 units of Plavix to consumers in California (and those sales 

continue); and, in 2012, the company had made a billion dollars in revenue 

from sales of its product in California.5  Bristol-Myers’ contact with 

California is far greater than was the defendant’s in International Shoe, 

where the Supreme Court first found specific jurisdiction.  (International 

Shoe Co., 326 U.S. at 313-14 [finding specific jurisdiction where the 

company maintained no office or merchandise in the state, but did employ 

salesmen with the authority to exhibit samples and solicit orders].)  

Therefore, Bristol-Myers has far in excess of the requisite minimum contacts 

to be subject to specific jurisdiction in California. 

B. Plaintiffs’ Claims “Arise Out Of,” Are “Connected With,” or 

Are “Related To” Bristol-Myers’ California Activities. 

Plaintiffs also satisfy the second requirement for specific jurisdiction:  

i.e., their claims “arise out of,” are “connected with,” or are “related to” 

Bristol-Myers’ activities in California.  (Burger King Corp., 471 U.S. at 472; 

                                                           
5 (See Bristol-Myers Squibb Co., 175 Cal.Rptr.3d at 434; Answer Brief on 

the Merits at 2.) 
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International Shoe Co, 326 U.S. at 319.)  Although the Supreme Court has 

yet to define the terms of specific jurisdiction’s “relatedness test,” the 

evolution of the Court’s precedent reveals that “relatedness” should be 

interpreted broadly where – as here – a corporation maintains a substantial 

physical presence in a state.  

1. “Relatedness” Should Be Interpreted Broadly Where – as 

Here – a Corporation Maintains a Substantial Physical 

Presence in a State. 

 

A corporation’s physical presence in a state has always been 

understood as the most basic touchstone of personal jurisdiction.  In 

Pennoyer v. Neff (1878) 95 U.S. 714, decided shortly after enactment of the 

Fourteenth Amendment, the U.S. Supreme Court held that a tribunal’s 

jurisdiction over persons reaches no farther than the geographical bounds of 

the forum.  Under this early approach, the fact that a corporation was 

physically present in a state was sufficient to confer jurisdiction on a court.  

(Id.; see also Shaffer v. Heitner (1977) 433 U.S. 186, 197.) 

 No Supreme Court precedent since Pennoyer has rendered physical 

presence irrelevant to the personal jurisdiction equation.  To be sure, by 1945, 

industrial innovations in transportation and communication were causing 

more disputes to cross state lines, rendering unworkable Pennoyer’s hard-

and-fast prerequisite that a defendant be physically present in a forum in 

order for a court to exercise personal jurisdiction. (See Daimler AG, 134 

S.Ct. at 753.)  As a result, spurred by “changes in the technology of 

transportation and communication, and the tremendous growth of interstate 

business activity,” the U.S. Supreme Court announced a new – and much 

more far-reaching – jurisdictional test.  (Id.) 
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Under this new jurisdictional test, embodied in the canonical 

International Shoe Co. v. Washington (1945) 326 U.S. 310, a defendant’s 

physical presence is still relevant to jurisdiction; it is, however, no longer a 

prerequisite for jurisdiction. Rather, a State may authorize its courts to 

exercise personal jurisdiction over an out-of-state defendant if the defendant 

has “certain minimum contacts with [the State] such that the maintenance of 

the suit does not offend traditional notions of fair play and substantial 

justice.”  (Id. at 316 [citation omitted]; see also Shaffer, 433 U.S. at 204 

[“Following International Shoe, “the relationship among the defendant, the 

forum, and the litigation, rather than the mutually exclusive sovereignty of 

the States on which the rules of Pennoyer rest, became the central concern of 

the inquiry into personal jurisdiction.”]; Daimler AG, 134 S.Ct. at 754 

[same].)  

Thus, International Shoe ushered in the modern distinction between 

specific and general jurisdiction – although the decision itself did not use that 

terminology.  (See Daimler AG, 134 S.Ct. at 754 [explaining International 

Shoe’s genesis of concepts of general and specific jurisdiction].) 

International Shoe literally created specific jurisdiction, which allows suit to 

be brought against a nonresident defendant where the in-state activities of the 

corporate defendant “ha[d] not only been continuous and systematic, but also 

g[a]ve rise to the liabilities sued on.”  (International Shoe, 326 U.S. at 317.) 

But – importantly – International Shoe was grounded in time-honored 

due-process restrictions on personal jurisdiction—restrictions tied to 

physical presence.  Those restrictions on personal jurisdiction exist (1) to 

ensure that defendants have adequate notice that they might be subject to the 

jurisdiction of the court; and (2) to protect defendants against the burdens of 
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litigating in distant or inconvenient forums.  (World-Wide Volkswagen Corp., 

444 U.S. at 291-92.)   

Thus, specific jurisdiction’s modification on the territorial limits of 

jurisdictional power “left the conceptual structure established in Pennoyer 

theoretically unaltered.”  (Schaffer, 433 U.S. at 202.)  And the cornerstone 

of Pennoyer’s “conceptual structure” is the notion that a defendant’s 

presence in the forum is sufficient to establish jurisdiction.  As the Supreme 

Court has explained, “[n]othing in International Shoe or the cases that have 

followed it, . . . offers support for the very different proposition petitioner 

seeks to establish today:  that a defendant’s presence in the forum . . . is itself 

no longer sufficient to establish jurisdiction.  That proposition is unfaithful 

to both elementary logic and the foundations of our due process 

jurisprudence. . . . That standard was developed by analogy to ‘physical 

presence,’ and it would be perverse to say it could now be turned against that 

touchstone of jurisdiction.”  (Burnham v. Superior Court of California, 

County of Marin (1990) 495 U.S. 604, 619.)   

Indeed, when a corporation maintains a presence in a state, the 

Supreme Court has never found jurisdiction lacking for want of 

“relatedness,” in part because relatedness can be tied to the company’s 

furtherance of its general, interstate, economic activities.  For example, in 

Burger King Corp. v. Rudzewicz (1985) 471 U.S. 462, the Court found 

specific jurisdiction by examining the company’s general “economic 

activities” in the state:  “[B]ecause modern transportation and 

communication have made it much less burdensome for a party sued to 

defend himself in a State where he engages in economic activity, it usually 

will not be unfair to subject him to the burdens of litigating in another forum 

for disputes relating to such activity.”  (Id. at 474 [internal quotations 
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omitted] [emphasis added].)  “Moreover, where individuals purposefully 

derive benefit from their interstate activities, it may well be unfair to allow 

them to escape having to account in other States for consequences that arise 

proximately from such activities; the Due Process Clause may not readily be 

wielded as a territorial shield to avoid interstate obligations that have been 

voluntarily assumed.”  (Id. [emphasis added].)6 

2. Bristol-Myers’ Narrow Reading of “Relatedness” Lacks Any 

Support in the Law. 

          Bristol-Myers’ arguments that plaintiffs’ claims do not “relate to” its 

actions in California lack merit.  Indeed, the only cases cited by Bristol-

Myers on the relatedness issue are Goodyear Dunlop Tires Ops. S.A. v. 

Brown (2011) 131 S.Ct. 2846 and Daimler AG v. Bauman (2014) 134 S.Ct. 

746 – inapposite cases in which the Supreme Court rejected extremely broad 

applications of all-purpose general jurisdiction over corporations which – 

literally – had no presence in the forum states.   

In Goodyear, the plaintiffs filed suit against a French company in 

North Carolina, seeking damages for injuries arising out of an accident that 

occurred in France.  The French defendant company was not registered to do 

business in the state; maintained no place of business, bank accounts, or 

employees in the state; did not design, manufacture, advertise, or solicit 

business in the state; and did not sell or ship its products to the state.  

                                                           
6 Likewise, in Gulf Offshore Co. v. Mobil Oil Corp. (1981) 453 U.S. 473, the 

Court assumed that, as a preliminary concern, Texas courts had personal 

jurisdiction over oil companies that “do[] business in Texas,” even though 

the plaintiff was an individual who was injured while working on a rig in 

Louisiana. (Id. at 477, n.2.) Under Bristol-Myers’ narrow reading of 

relatedness, jurisdiction could not lie in Texas simply because the 

corporations would have taken no action in Texas to have caused an injury 

in Louisiana.   
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(Goodyear Dunlop Tires Ops. S.A., 131 S.Ct. at 2851-52.)  Thus, the U.S. 

Supreme Court overturned the lower court’s finding of general personal 

jurisdiction, which was premised solely on the fact that French company’s 

affiliate company (not the French company itself) had shipped a “small 

percentage” of the French defendant’s product to the U.S. state where the 

plaintiff resided and wanted to sue the French defendant.  (Id.)   

Similarly, in Daimler AG, the Supreme Court held that California 

lacked general jurisdiction over a German defendant company for claims 

brought by Argentinian residents concerning alleged war crimes committed 

by employees of an Argentinian subsidiary of the German defendant 

company (not the German company itself).  Plaintiffs filed their claims in a 

California court because the German company maintained another, different 

subsidiary in California, which the plaintiffs argued constituted minimum 

contacts sufficient to confer jurisdiction over Daimler AG.  (Daimler AG, 

134 S.Ct. 750-51.)  But the Court held that California had no general 

jurisdiction over the German company, because the company was not “at 

home” in California, meaning, generally, that the company was not 

incorporated in the state and did not maintain its principle place of business 

in the state; the only alleged California contact was the presence of the 

company’s subsidiary, and not even the company subsidiary alleged to have 

caused the plaintiffs’ injuries.  (Id. at 760-61.) 

Thus, in both Goodyear and Daimler AG, the Supreme Court 

effectively ruled that, if courts want to exercise general jurisdiction over 

defendants with respect to claims based on fact patterns that are highly 

attenuated from that forum, the defendant must be “at home” in the forum. 

This case, in contrast, involves a defendant with a substantial presence 

in the forum state and claims that are closely related to the defendant’s 
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activities in that state. Unlike Goodyear and Daimler AG, Bristol-Myers has 

a substantial physical presence in California and has reaped enormous 

benefits from doing business in this State.  The company is registered to do 

business in California; the record indicates it operates five offices and 

facilities in California; it employs hundreds of California-based employees 

and sales representatives; it sold over 196,000,000 units of its product to 

consumers in California (and continues those sales today); and, as of the time 

of discovery in this lawsuit, the company had made a billion dollars in 

revenue from sales of its product in California.7   

All of the plaintiffs’ claims are related to the product produced, 

marketed, and sold by Bristol-Myers’ nationwide economic activities—which 

included activity in California.  As a result, California courts are not 

attempting to take jurisdiction over an entirely absent defendant regarding, 

for example, alleged war crimes committed in another country (as in Daimler 

AG), or by virtue only of the fact that an otherwise entirely absent defendant 

maintains a subsidiary in California (as in Goodyear).  Rather, California 

courts are exercising traditional jurisdiction in California over a company 

that is physically present in this state, marketing and selling a product that 

Bristol-Myers pushes all across the country as part of its general business.  

As a result, all plaintiffs’ claims are, quite literally, directly “related” or 

“connected” to the Bristol-Myers’ presence in California.  It would defy logic 

to hold that the claims at issue in this case are completely unrelated, for due 

process purposes, to Bristol-Myers’ activities in California.   

                                                           
7 (Bristol-Myers Squibb, Co. v. Superior Court for the County of San 

Francisco, (2014) 175 Cal.Rptr.3d 412, 434; Answer Brief on the Merits at 

2.) 
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In addition, holding that California courts have special jurisdiction 

over Bristol-Myers in this case would not offend any of the policy concerns 

underlying the due process restrictions on personal jurisdiction. The 

predictability” concern voiced by the Court in Daimler AG was that out-of-

state defendants be able to structure their conduct with minimum assurance 

as to where they will be liable for that conduct.  (See Daimler AG, 134 S.Ct. 

at 761-62.)  That concern, however, is entirely lacking in this case, given that 

Bristol-Myers is registered to do business and does do business in California.  

Indeed, Bristol-Myers even maintains an agent for service of process in 

California – because it expects to be sued in California.  And California Code 

of Civil Procedure Section 404.1, under which the State multi-district 

litigation is created, is no secret to Bristol-Myers, having been operative 

since January of 1974.  (Cal. Code Civ. Proc., § 404.1).  Bristol-Myers had 

the option to stop doing business in California, to pass the costs of litigation 

on to consumers, or to procure insurance, and it chose to continue profiting 

by its presence in California.  Therefore, it must now face the obligations 

inherent in that choice to do business. 

It bears mention, also, that Daimler AG relied overwhelmingly on one 

authority that supports a broad reading of relatedness when corporations 

conduct part of their interstate operations within a state.  (Daimler AG, 134 

S.Ct. at 754, 755, 757 fn.8, 758 fn.9, and 762 fn.20 [citing Arthur T. von 

Mehren and Donald T. Trautman, Jurisdiction to Adjudicate:  A Suggested 

Analysis (1966) 79 Harv. L. Rev. 1121 (hereafter von Mehren)].)  That 

authority argues that “with commercial and economic life increasingly 

dominated by corporations, the emergence of [specific jurisdiction] removes 

the bias favoring defendants that is ordinarily associated with unlimited 

general jurisdiction, a bias that is doubtless fully appropriate as between 
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parties of relatively equal economic power and legal sophistication but that 

is harder to justify when an ordinary plaintiff is thereby compelled to seek 

out a corporate defendant.”  (von Mehren, 79 Harv. L. Rev. at 1147.)  In 

multi-party, multi-jurisdiction litigation, “the respective situations of the 

parties are such that the jurisdictional rule should favor the plaintiff rather 

than the defendant.”  (Id. at 1167.)  There are two justifications for favoring 

plaintiffs:  (1) the multistate character of defendants’ activity, as opposed to 

the localized nature of plaintiffs’ activity, and (2) the fact that defendants’ 

multi-state activity foreseeably involves a risk of serious harm in other 

communities.  (Id.) 

The article relied upon by Daimler AG goes on to state that: “These 

observations suggest a point about specific jurisdiction that we consider basic 

to its future development:  in any class of cases in which the controversy 

arises out of conduct that is essentially multistate on the part of the defendant, 

and essentially local on the part of the plaintiff, an argument exists for 

reversing the jurisdictional preference traditionally accorded defendants.  

This argument becomes very strong when the defendants as a class are 

regularly engaged in extensive multisite activity that will produce litigation 

from time to time, while the plaintiffs as a class are localized in their 

activities.”  (Id. at 1168.)  “Rather far-reaching bases for specific jurisdiction 

would then appear supportable with respect to certain classes of defendants, 

for example corporations whose economic activities and legal involvements 

were pervasively multistate.”  (Id.) 

*     *     * 

In sum, due process protects a defendant from being unfairly dragged 

into court in a location where the defendant is not present.   But Bristol-Myers 

is present in California – and, in fact, is already defending lawsuits 
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concerning the same facts and circumstances in California, in the same 

courthouse where it would be “dragged” in California.  Due Process was not 

intended to protect a defendant from being haled into court under these 

circumstances.   

C.  “Reasonableness” and “Other Relevant Factors” Support 

the Lower Court’s Finding that California Courts Have 

Specific Jurisdiction Over Bristol-Myers. 

Reasonableness and a host of other relevant factors also support the 

lower court’s finding of jurisdiction in this case.  (See Asahi Metal Indus. 

Co., 480 U.S. at 113; Burger King Corp., 471 U.S. at 473-74, 477-78; World-

Wide Volkswagen Corp., 444 U.S. at 292.)  Those “other relevant factors” 

include, but are not necessarily limited to: (1) the plaintiffs’ interest in 

obtaining, fair, convenient, and effective relief; (2) the interstate judicial 

system’s interest in obtaining the most efficient resolution of disputes; (3) 

the forum state’s interest in adjudicating the dispute; and (4) the shared 

interest of the several states in furthering fundamental substantive social 

policies.  (Id.)   

First, the plaintiffs’ interest in obtaining fair, convenient, and effective 

relief favors finding specific jurisdiction over Bristol-Myers.  As discussed 

above, Bristol-Myers seeks a rule that prohibits state courts from exercising 

jurisdiction over nonresident but physically present corporations in lawsuits 

where the claims concern the same products that the corporations sell in the 

state and the same business that the corporations conduct in the state.  Under 

such a rule, asbestos plaintiffs (for example, Sam, described supra at 7-8) 

could not sue multiple defendants in one court.  Instead, plaintiffs who were 

exposed to a defective product in multiple states would be required to file 

multiple, separate lawsuits against corporate defendants in each of the states 
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of exposure—even when every defendant sold asbestos in the state where the 

plaintiff resides.  Such a rule would radically undermine both efficiency and 

fairness.   

Indeed, in Daimler AG, the Court’s principal cited authority concludes 

that “with commercial and economic life increasingly dominated by 

corporations, the emergence of . . . [specific jurisdiction] removes the bias 

favoring defendants . . . , a bias that is doubtless fully appropriate as between 

parties of relatively equal economic power and legal sophistication but that 

is harder to justify when an ordinary plaintiff is thereby compelled to seek 

out a corporate defendant.”  (von Mehren, 79 Harv. L. Rev. at 1147 [cited in 

Daimler AG, 134 S. Ct. at 754, 755, 757 fn.8, 758 fn.9, and 762 fn.20].)    

The article goes on to state that in multi-party, multi-jurisdiction 

litigation, “the respective situations of the parties are such that the 

jurisdictional rule should favor the plaintiff rather than the defendant.”  (Id. 

at 1167.)  The reasoning is two-fold:  (1) the multistate character of 

defendants’ activity, as opposed to the localized nature of plaintiffs’ activity, 

and (2) the fact that defendants’ multi-state activity foreseeably involved a 

risk of serious harm in other communities.  (Id.)   

Second, and just as importantly, the interstate judicial system’s 

interest in obtaining the most efficient resolution of disputes strongly 

supports the lower court’s finding of specific jurisdiction over Bristol-Myers. 

As discussed, the rule of specific jurisdiction that Bristol-Myers seeks to 

create would multiply one asbestos case (for example) into two, three, four, 

or more—depending upon the number of defendants.  That means 

duplicating discovery (and its accompanying disputes), motions practice, 

trials, and appeals.  Bristol-Myers’ proposed reading of the law would also 

force multi-district litigation (“MDL”) cases out of one state court and into 
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dozens of state courts across the country.  From there, state cases could 

potentially, on the basis of diversity, be forced out of those state courts and 

into federal MDLs, already crowded and famous for being “black holes” for 

plaintiffs’ cases, perhaps taking a decade to resolve.    

Third, California’s interest in adjudicating the dispute favors finding 

specific jurisdiction over Bristol-Myers.  States have a “manifest interest” in 

providing their residents with a convenient forum for redressing injuries 

inflicted by out-of-state actors.  (Burger King Corp. 471 U.S. at 473.)  

Further, states have an interest where a defendant is registered to do business 

in the state and where the defendant has established minimum contacts with 

the state.  (See In Re DES Cases (E.D.N.Y. 1992) 789 F. Supp. 552, 569-70, 

586.)  And for the purpose of specific jurisdiction, it does not matter that 

other states may also have an interest in the lawsuit, even more substantial 

interests in the lawsuit.  (See Keeton v. Hustler Magazine, Inc. (1984) 465 

U.S. 770, 775-76.)  Indeed, California’s strong interest in exercising specific 

jurisdiction over Bristol-Myers complements other states’ interests. 

The shared interest of the several states in furthering fundamental 

substantive social policies robustly favors finding specific jurisdiction over 

Bristol-Myers.  As Daimler AG noted, this interest speaks to the states’ 

collective interests:  “Following International Shoe, the relationship among 

the defendant, the forum, and the litigation, rather than the mutually 

exclusive sovereignty of the States on which the rules of Pennoyer rest, 

became the central concern of the inquiry into personal jurisdiction.”  

(Daimler AG, 134 S.Ct. at 754 [emphasis added].)   Each of the states has a 

formidable interest in consumer protection and, thus, in holding corporations 

accountable for distributing products that injure citizens.  Further, each of the 

states has a potent interest in retaining tort cases in state courts.  While the 
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jurisdictional inquiry is not concerned with the “mutually exclusive 

sovereignty of the states,” or horizontal sovereignty, it is concerned with 

vertical sovereignty, with respect to the federal government:  “[T]he Framers 

also intended that the States retain many essential attributes of sovereignty, 

including, in particular, the sovereign power to try causes in their courts.”  

(World-Wide Volkswagen Corp, 444 U.S. at 293.)  Bristol-Myers’ requested 

reading of specific jurisdiction jurisprudence would push tort cases almost 

exclusively into federal courts on the basis of diversity jurisdiction, 

threatening the integrity of the Tenth Amendment.   Thus, the shared interest 

of the several states dramatically underscores the propriety of the lower 

court’s jurisdictional holding in this case. 

D. Registration to Do Business and Appointment of an Agent for 

Service of Process Also Weighs Heavily in Favor of Specific 

Jurisdiction.   

Finally, the fact that Bristol-Myers is registered to do business in 

California and has appointed an agent for service of process in this case also 

supports the lower court’s finding of specific jurisdiction.  

 The U.S. Supreme Court has held that a corporation’s registration to 

do business and appointment of an agent for service for process is sufficient 

to confer general jurisdiction over a defendant corporation.  (Pennsylvania 

Fire Insurance Co. of Philadelphia v. Gold Issue Mining & Manufacturing 

Co. (1917) 243 U.S. 93, 94.)  The Eighth Circuit has interpreted 

Pennsylvania Fire as conferring general jurisdiction where a corporation has 

appointed an agent for service of process, as “[t]he whole purpose of 

requiring designation of an agent for service is to make a nonresident suable 

in the local courts.”  (Knowlton v. Allied Van Lines, Inc. (8th Cir. 1990) 900 

F.2d 1196, 1199-1200; but see King v. Am. Family Mut. Ins. Co. (9th Cir. 
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2011) 632 F.3d 570, 576 [interpreting Pennyslvania Fire and subsequent 

Supreme Court cases as holding that “it is the corporate activities of the 

defendant, not just the mere designation of a statutory agent, that is helpful 

in determining whether the court has personal jurisdiction over the 

defendant.”].) 

Although these cases concern broad, all-purpose general jurisdiction, 

we submit that they ought to inform this Court’s specific jurisdiction analysis 

for two reasons.  First, registration to do business and appointment of an 

agent for service of process serve as an indicator of purposeful direction of 

business activity to the form.  (See Burger King Corp., 471 U.S. at 473; see 

also World-Wide Volkswagen, 444 U.S. 297.)  “[W]here a defendant 

‘deliberately’ has engaged in significant activities within a State . . . he 

manifestly has availed himself of the privilege of conducting business there, 

and because his activities are shielded by ‘the benefits and protections’ of the 

forum’s laws it is presumptively not unreasonable to require him to submit 

to the burdens of litigation in that forum as well.”  (Burger King Corp., 471 

U.S. at 476.)  And second, appointment of an agent for service of process 

demonstrates awareness – even expectation – that the corporation may be 

sued in matters relating to its business. 

Tellingly, in recent Supreme Court opinions declining to find 

jurisdiction, the Court has specifically noted that the corporation was not 

registered to do business in the state or had not appointed an agent for service 

of process.  (See, e.g., Goodyear Dunlop Tires Ops., S.A., 131 S.Ct. at 2852  

[corporations not registered to do business in North Carolina, where sued]; 

Helicopteros Nacionales de Colombia, S.A., 466 U.S. at 411  [corporation 

had not registered to do business or appointed an agent for process in Texas, 

where sued]; Perkins, 342 U.S. at 441 [corporation had not appointed a 
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registered agent in Ohio, where sued]; International Shoe Co., 326 U.S. at 

317 [stating that a corporation may be subject to specific jurisdiction “even 

though no consent to be sued or authorization to an agent to accept service 

of process has been given”].)    

Here, Bristol-Myers is registered to business in California, does 

business in California, and maintained an agent for service of process in 

California.   And we submit that this factor, too, should weigh heavily in 

favor of finding specific jurisdiction. 

CONCLUSION 

For all of the above-stated reasons, this Court should uphold the lower 

court’s finding that California may exercise specific jurisdiction over Bristol-

Myers. 
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I am readily familiar with Heard Robins Cloud’s practice for collection and 

processing of correspondence for mailing with the United States Postal Service. I know 

that the correspondence is deposited with the United States Postal Service on the same 

day this declaration was executed in the ordinary course of business. I know that the 

envelope was sealed and, with postage thereon fully prepaid, placed for collection and 

mailing on this date, following ordinary business practices, in the United States mail at 

sealed and, with postage thereon fully prepaid, placed for collection and mailing on this 

date, following ordinary business practices, in the United States mail at Santa Monica, 

California.  

  

I declare under penalty of perjury that the foregoing is true and correct.   

 

Executed in Santa Monica, CA on May 13, 2016 

 

       /s/ Stephen J. Kelly   

       Stephen J.  Kelly 
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