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Kajoshaj v. New York City Dep’t of Educ.
___ F. App’x ____, No. 
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U.S. Dep’t of Educ., Dear Colleague Letter dated Sept. 13, 2004

U.S. Dep’t of Educ., Dear Colleague Letter dated Oct. 26, 2010

U.S. Dep’t of Educ., Dear Colleague Letter dated Jan. 8, 2014
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efendants’ motion for summary judgment

(“Title VI”)

United States Department of Education (the “Department”)

“[t]he Solicitor General, or any officer of the Department of 

of a State, or to attend to any other interest of the United States.” 
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This case concerns a school district’s alleged d

Semitic discrimination, which implicates the federal government’s interest under 

Given the Department’s expertise in this area, and the substantial reach of its 

nterest for the Court’s 

Central School District (the “district”) can be held liable

defendants’ 

Samples of the Department’s efforts in this regard are available on the Department’s Office for 
Civil Rights “Recent Resolutions” web page:  

Table 419 (“
”), 

“In 2007 08, the Department’s 

through grade 12) attending some 100,000 public schools and 34,000 private schools.”  
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he Department’s Title VI regulations

may not, “on ground of race, color, or national origin .

aid, or benefit under the program.”  34 C.F.R. §

“[d]eny an individual 

” on the basis of race, color or national origin.  

standards for determining a school district’s 
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(“Title IX”).

(reasoning that “the Supreme Court has applied parallel analyses to claims brought under 

[both titles]” , 536 U.S. 181, 185 (2002) (“[T]he Court has 

interpreted Title IX consistently with Title VI[.]”)

Title VI’s implied right of action, and explaining that the “drafters of Title IX explicitly assumed 

as Title VI had been”

“(1)

e indifference.”  

As defendants’ motion for summary judgment

Defendants’ Motion for Summary Judgment at 28 (“Defendants’ Brief” or “Defs.’ Br.”)

“A finding of deliberate indifference depends on the adequacy of a school district’s 

response to the harassment.”  A school district’s actions are deliberately 

indifferent only “if they ‘clearly unreasonable in light of the known circumstances.’”  

Defendants separately argue that D.C.’s claims under Title VI also fail as a matter of law 

actionable harassment against him.  Defs.’ Br. at 2
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school’s 

“ he sufficiency of the district’s response ‘

known circumstances.’”

must be “reasonably calculated to end [the] harassment.”  

–

finding that the district’s response was adequate under Title VI does not require a 

ict’s efforts actu

whether the district’s actions could “plausibly change[] the culture of bias at [the school] o

the harassment directed at [plaintiff].”  “ignore[] 

needed.”  

F.3d at 261 (“Where a school district has actual knowledge that its efforts to remediate are 

reasonably in light of the known circumstances.”

defendants’ response was “so clearly unreasonable that a fact finder could draw the inference 
at the defendants wanted the discrimination to continue,” 

.  “[D]eliberate 

purpose of causing harm.”  
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district’s continued response to the harassment of plaintiff by other 

knew that the harassment predominately targeted plaintiff’s race and color, and the district turned 

down outside offers of free resources (namely, a free “shadow” to accompany plaintiff and a free 

the district’s remedial response 

namely, the district’s delay

district’s failure to institute non

district’s ignoring of multiple signals that greater, more directed action wa

“should not 

systems,” Defs.’ Br. at 1

the adequacy of the district’s 
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(“As the known circumstances 

change, the sufficiency of a response may also have to evolve.”). ontrary to defendants’ 

simply “for the 

misbehavior of adolescents.”  Defs.’ Br. a

The Department’s 

ment periodically issues “Dear Colleague” letters.

ment’s interpretation of the statutory and regulatory obligations

(the “2004 Letter,” a

that OCR “aggressively enforces” Title VI with respect to cases of religious discrimination that 

“

To the extent necessary, the Court may take judicial notice of the “Dear Colleague” letters.  
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Jewish students.” that “

.”

“shared ethnic characteristic ”  

harassment and bullying (the “2010 Letter,” available at 

Title VI “when peer harassment based on race, color [or] national origin .

adequately addressed, or ignored by school employees.”  

hostile environment as one resulting from conduct that is “severe, pervasive, or persistent so as 

to interfere with or limit a student’s ability to participate in or benefit from the services, 

ed by a school.”  that “by 

properly consider whether the student misconduct also results in discriminatory harassment.”  

the harassment is discriminatory in nature, the school “must take prompt and 
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and its effects, and prevent the harassment from recurring.”  

the 2010 Letter’s 

about the school’s policies and procedures).  

U.S. at 639 (“Here, h
Title IX proscribes. We must determine whether a district’s failure to respond to student
student harassment in its schools can support a private suit for money damages.”); 

(“
”)

’
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“school administrators should look 

beyond simply disciplining the perpetrators.”  such discipline is “likely a necessary 

step,” “it often is insufficient.”  

[a] school’s responsibility is to eliminate the hostile environment created by the 

the Department’s experience in 

calling of a Jewish student (“Drew the dirty 

Jew”), and students’ demands that younger students (who were not Jewish) give them 

“ ” 

avoid the school library and computer lab because they were near the older students’ lockers

the 2004 Letter, the 2010 Letter explains that “harassment against students 

ers of any religious group triggers a school’s Title VI responsibilities when the 

harassment is based on the group’s actual or perceived shared ancestry or ethnic characteristics, 

rather than solely on its members’ religious practices.”  
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Reaffirming the school’s anti

that application of the district’s 

district must take an iterative approach where the district’s usual activities do not end the 

The Second Circuit recently looked to the Department’s Dear Colleague letters for 

“substantial deference 

ncy’s interpretations do not reflect its ‘

.’” 
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’

retation of its own regulation normally “must be given controlling weight unless it is 

plainly erroneous or inconsistent with the regulation,” (citations omitted) (internal quotation 

interpretations of a school district’s obligations under Title VI and its implementing regulations

Title VI broadly prohibits discrimination on the basis of “race” and “national origin,” capacious 

, 277 F.3d 164, 177 (2d Cir. 2002) (“the Supreme Court’s case law firmly and clearly 

rules that Jews count as a ‘race’ under certain civi

power under the Thirteenth Amendment”).  

Department’s 

to “[r]estrict an individual in any way in the enjoyment of any advantage or 

privilege enjoyed by others” or to “[d]eny an individual an opportunity to participate in the 

. which is different from that afforded others under the program”

passing that they have found “no case holding that claims of discrimination based on the 
plaintiffs’ identification as Jewish come within Title VI’s protection,” Dfs.’ Br. 25, a defense that 

York City Dep’t of Educ., ___ F. App’x ____, No. 13

intertwined with national origin bias, “bias of both sorts can properly support a Title VI claim”), 
the Court should defer to the Department’s reasonable interpretation of Title VI as extending to 
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’ 

’ arguments

Dfs.’ Br. at 30

, testified that “the 

to dismiss, noting plaintiff’s reliance on Department’s Title IX 

3 WL 471340, at *10 (D. Mass. Aug. 26, 2013) (evaluating compliance with Department’s 
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.  One week it’s one 

child, the next week it’s another child.”  Deposition of Philip G. Steinberg (“Steinberg Dep.”) 

conclusion that the district’s 

“‘clearly unreasonable in light of the known circumstances.’” 

Defendants’ motion 

that the district’s efforts involved th

whether the district’s activities were

deposition testimony and defendants’ summary judgmen

defendants’ response to 

Case 7:12-cv-02303-KMK   Document 67    Filed 01/24/14   Page 18 of 27



the topic to be subsumed in the district’s 

“[w]e had no programs that addressed specifically anti Semitism.”  Deposition of Steven Fisch 

(“Fisch Dep.”) 

Defendants’ Partial Motion for Summary (the “ Decl.”) as Ex.

(“Crispell”)

Deposition of John Boyle (“Boyle 

Dep.”)

escribed these efforts as “character 

education” and noted that they contained nothing specific to anti

Robert Peters (“Peters Dep.”)

ed that Crispell’s

Deposition of Eric Winter (“Winter Dep.”) 

of Joan Carbone (“Carbone .”)
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s that the district’s approach is and 

35 (noting district’s efforts at combatting bullying and prejudice)

Defendants’ suggestion that the district’s regular programs or eve

that “deals with issues including anti Semitism,” Deposition of Aaron Hopmayer (“Hopmayer 

Dep.”)

“ ”

(jury could reasonably find optional nature of training relevant to whether district’s 

response to the “known circumstances ”
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Although Hopmayer’s testimony is not entirely clear on this point, he appears to have discussed 

nature of the problem across the district’s schools –
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“domestic 

issues at home, possible substance or drug abuse issues, [or] at risk behavior” of students 

lthough the district’s disciplinary referral forms included a check box to indicate “bias 

ed” incidents, this box does not appear to have been regularly used and the school officials 
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“culturally insensitive joke ” but did not provide sufficient detail to determine whether the “joke” 

e and proper tracking of incidents at each school contributed to the district’s failure to 

another student threw coins at the figure’s “mouth.”  Winter Dep. 203:23

instead a “bearded person,” based on what the student 

Thus, on the basis of the accused harasser’s account

This wasn’t determined whether it was a Hasidic Jew on his stomach or not.
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Do I now since it’s being brought up?

Did you before today’s deposition?

, notwithstanding O.C.’s te
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’

Defs.’ Br. at 24.  

led to view the district’s alleged 

Declaration of Ilann M. Maazel in Opposition to Defendants’ Pa

(no bias incidents or allegations indicated in Crispell’s 

Sixth, the district’s designation of Carbone as the Title VI officer does not appear to have 

described Title VI at her deposition as “ha[ving] to do with any type of discrimination, equal 

opportunity for employment.”  Deposition of Joan Carbone (“Carbone Dep.”) (attached to the 
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Thus, Carbone’s designation as Title VI officer does not demonstrate that the district 

“exceeded its legal obligations,” Defs.’ Br. 

ct could find that the Title VI officer’s failure to 

’s response was clearly unreasonable.

district’s disciplinary system was 

incidents in the district’s schools
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taken of graffiti in high school stating “white power”); Winter Dep. 61:

complaint of chants of “white power” on school bus)

deny Defendants’ motion for summary 
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