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INTRODUCTION

For six years, the City of Montgomery and for-profit probation company 

Judicial Correction Services (JCS) operated a debtors’ prison. This appeal is the last 

chance for the putative class members in two related cases—hundreds of people

unlawfully jailed for not paying fines—to obtain justice.1

The court below denied certification based on four errors that warrant 

immediate review. First, the court made an improper and erroneous merits 

determination that people jailed for less than a full day were “uninjured.” Second, the 

court applied an incorrect, out-of-circuit ascertainability standard that precludes 

certification unless plaintiffs prove their method for identifying class members is 

“administratively feasible.” Third, despite overwhelming evidence to the contrary

and class definitions the court acknowledged are objective, the court concluded that 

class members cannot be sufficiently identified through Defendants’ own records.

And fourth, the court made numerous factual errors based on misreading documents 

and ignoring evidence. This Court should grant interlocutory review and vacate the 

decision.

1 This petition and the simultaneously filed petition in McCullough v. City of 
Montgomery (No. 2:15-cv-00463) arise out of parallel decisions denying class 
certification in both cases. The district court’s primary class opinion is in 
McCullough. See McCullough Op. (MECF No. 349) (“Op.”), attached as Exhibit 1; 
Carter Op. (CECF No. 369), attached as Exhibit 2. Carter documents on the docket 
are referred to as “CECF No. __.” “Plaintiffs” refers to the plaintiffs in both cases. 
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QUESTIONS PRESENTED

1. Did the district court abuse its discretion by ruling on the merits that 

probationers unlawfully jailed for “hours” were not injured and thus are 

not class members? 

2. Did the district court abuse its discretion by holding Plaintiffs must

show class members can be identified in an administratively feasible 

way, given that such a requirement is contrary to the text and purposes 

of Rule 23?

3. Did the district court abuse its discretion by holding Plaintiffs’ proposed 

classes are not ascertainable, given that all class members can be readily 

identified through Defendants’ own records? 

4. Did the district court abuse its discretion by making clearly erroneous 

factual findings and ignoring key arguments and evidence directly 

contradicting its ruling?

RELIEF REQUESTED

The Court should grant the petition, vacate the district court’s order denying 

certification, and remand for application of the correct legal standards.

RELEVANT FACTUAL BACKGROUND

A. Plaintiffs Assert Claims for the Unlawful Jailing of People Who 
Could Not Pay Fines. 

Between 2009 and 2014, the Montgomery Municipal Court (MMC) sentenced 
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hundreds of people who could not pay fines to “probation” supervised by Defendant 

JCS. Under the contract with Defendant the City of Montgomery, JCS charged 

“probationers” $40 in fees every month. After squeezing as much money as possible

from them, JCS petitioned the court to revoke probation. And when the probationers 

couldn’t pay enough to buy their freedom, the court systematically “commuted” their 

fines to days in jail and incarcerated them without determining that nonpayment was 

willful, in violation of Bearden v. Georgia, 461 U.S. 660, 672–73 (1983), and state 

law. This case represents their only opportunity to hold Defendants accountable and 

receive compensation for their injuries.

JCS charged the City nothing, making its profits—over $15.5 million—solely 

from fees paid by probationers. CECF 274 ¶ 97. JCS’s operations drastically 

increased the City’s collections, and the City turned a blind eye. Only after lawsuits 

were filed in Alabama did the City finally cancel its contract with JCS. 

In July 2020, the district court denied Defendants’ motions for summary 

judgment. The court found that the MMC “engaged in a systemic practice of jailing 

traffic offenders for failing to pay fines without inquiring into their ability to pay” 

and, in doing so, “deprived offenders of their due process and equal protection rights 

not to be incarcerated for their poverty.” CECF No. 296 at 1.2 The court determined 

2 Citations, internal quotations, and alterations are omitted throughout unless 
otherwise indicated.
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that a reasonable jury could find JCS, the City, and a contract public defender liable 

for violating of Plaintiffs’ Bearden rights and find that JCS committed false 

imprisonment and abuse of process; ordered Plaintiffs to file class certification 

motions in September 2020; and scheduled jury trials for April 2021.

B. The District Court’s Class Certification Decision.

Plaintiffs sought to certify several classes under Rule 23(b)(3), including a 

Bearden Class with claims against the City and JCS “consisting of all individuals the 

Montgomery Municipal Court placed on JCS-supervised probation, who (1) had debt 

commuted to jail time in a JCS-supervised case after JCS petitioned the court to 

revoke probation; and (2) served any of that jail time on or after July 1, 2013.” Op. at 

29. Plaintiffs also sought to certify a False Imprisonment Class against JCS with an 

identical definition but a class period beginning July 1, 2009, Op. at 34.3

In their briefing and evidentiary submissions, Plaintiffs documented that 

membership in these classes turns on three objective criteria: (1) whether someone 

was placed on JCS-supervised probation, (2) whether their fines were commuted to 

jail time in the JCS-supervised case after JCS petitioned for revocation, and (3) 

whether they served that jail time during one of the class periods. To determine who 

3 The proposed Bearden and False Imprisonment classes in Carter and McCullough
were identical except for the dates on which the class periods began; the McCullough
class periods are used here. See Op. 2. Carter also sought to certify a Bearden class 
against public defender Branch Kloess, and McCullough sought to certify an abuse 
of process class against JCS.
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meets those criteria, Plaintiffs first identified the universe of probationers in JCS’s

ProbationTracker database for whom JCS petitioned the MMC to revoke probation. 

Matching case numbers and names, Plaintiffs then cross-referenced the JCS records 

with the court records in Montgomery’s Benchmark database, which documented 

any commutation and jailing that followed a JCS petition. This methodology is 

described in detail in Plaintiffs’ briefing and in the declaration submitted by 

Plaintiffs’ consultant, John Rubens. CECF 307 at 35–36; CECF 308-1 at ¶¶ 3–21;

CECF 348 at 34–40, 55–57, 64–65; CECF 312 at 15–17. By the time of the 

evidentiary hearing, Plaintiffs had identified 516 members meeting the objective 

criteria of the Bearden class and produced a list of those class members to the court.

CECF 358-27; CECF 358-18. This is the entire Bearden Class. CECF 358-27.

On December 23, 2020, the court denied class certification based solely on 

ascertainability. Op. at 28–37. The court acknowledged that the binding standard in 

this Circuit simply requires the “classes be clearly defined based on objective 

criteria,” Op. at 6, and that Plaintiffs’ class definitions “appear to be facially 

objective.” Op. at 34. The court noted that some courts have required an

“administratively feasible” method to ascertain class membership, but insisted it 

would “assume[] without deciding” that this is unnecessary. Id. Nonetheless, the 

court then proceeded to enumerate ways in which it believed Plaintiffs’ methodology 

for identifying class members fell short: a methodology that would not have been 
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subject to scrutiny at all unless the court was applying the most stringent 

administrative feasibility standard.

First, the court held that the Bearden class definition is overbroad and 

insufficiently objective because it “includes an unknown number of uninjured 

plaintiffs.” The court based this holding on its conclusion that the class fails to 

exclude two groups of “uninjured” people: (1) people unlawfully jailed and released 

the same day; and (2) people who had “intervening” interactions with the MMC

between the time JCS sought revocation and the time they were jailed.

Second, the court concluded that the class was not ascertainable because, in its 

opinion: Defendants’ records do not objectively show whether debt was commuted to 

jail time in a JCS-supervised case or whether probationers actually served any of that 

time; Plaintiffs’ methodology fails to exclude probationers who would have served 

the same amount of time regardless of commutation; and Plaintiffs’ attorneys and 

Rubens made subjective “judgment calls” about class membership. Op. at 31–33. In 

doing so, the court failed to engage with (or even reference) the extensive 

explanations of the methodology in Plaintiffs’ Reply—including its application in

particular cases—which thoroughly addressed and rebutted the court’s concerns. Id.

Because the court ruled solely on the implied ascertainability requirement, the 

court did not reach any of Rule 23’s actual factors.
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ARGUMENT

I. This Appeal Meets the Standard for Immediate Review Under Rule 23(f).

This Court has established five factors to serve as “guideposts . . . in 

determining whether to grant an interlocutory appeal under Rule 23(f).” Prado-

Steiman ex rel. Prado v. Bush, 221 F.3d 1266, 1274–76 (11th Cir. 2001). Here, all 

five factors present a compelling case for immediate appeal. 

A. Immediate review is required to prevent the death knell of absent 
class members’ claims.

First, the district court’s ruling creates a “death knell” for the claims of absent 

class members who will suffer irreparable harm if appellate review is denied. Prado-

Steiman, 221 F.3d at 1274. This is often the “most important” consideration in 

determining whether to grant an interlocutory appeal. Id.; see also Ocwen Loan Serv.,

LLC v. Belcher, 2018 WL 3198552, at *5 (11th Cir. June 29, 2018).

While a risk of irreparable harm exists “where a denial of class status means 

that the stakes are too low for the named plaintiffs to continue the matter,” Prado-

Steiman, 221 F.3d at 1274, the same is true of putative class members whose claims 

are effectively extinguished by the denial of class certification. See, e.g., Newton v. 

Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 165 (3d. Cir. 2001); In re 

New Motor Vehicles Canadian Exp. Antitrust Litig., 522 F.3d 6, 8 (1st Cir. 2008).

Here, the putative class members were put on probation and jailed solely 

because they were too poor to pay fines, and their indigency creates obvious barriers 
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to individual suits. See Prado-Steiman, 221 F.3d at 1274. Thus, they are severely 

prejudiced by the erroneous denial of certification.

Furthermore, the relevant conduct ended in 2014, and these lawsuits were filed 

in 2015. Alabama’s two-year statute of limitations for § 1983 has already started 

running for absent class members under American Pipe & Construction Co. v. Utah,

414 U.S. 538 (1974). Thus, the members have little time left to file a claim. 

Similarly, additional plaintiffs may have difficulty intervening into these cases given 

that the court delayed consideration of certification until after it ruled on summary 

judgment and set trial for April 2021. Without the class notice process, many victims 

of Defendants’ unconstitutional scheme will not even know they have claims.

Even if an individual plaintiff could overcome these obstacles, she would have 

to prevail on numerous difficult legal questions—including complex jurisdictional 

issues and federal court doctrines such as Monell, judicial immunity defenses, and

Rooker-Feldman—not to mention a complicated factual record. The sheer 

complexity of bringing such claims against large, well-funded defendants would 

likely deter many, especially those whose potential damages are more limited. 

Relatedly, the “nature and status” of this litigation make clear that unless the 

district court’s errors are corrected now, they never will be. Prado-Steiman, 221 F.3d 

at 1276.  Unlike cases where certification “happens early enough in the litigation that 

the parties will have generally just begun the discovery process,” discovery ended in 
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December 2019; dispositive motions have concluded; and the court expects the 

parties to go to trial in April. Ocwen, 2018 WL 3198552 at *5. Future developments 

will not impact the class analysis. The propriety of the court’s order should be

decided now, rather than on final appeal, to save the time and expense of litigating 

this matter to a jury trial on an individual basis and then again on a class basis.

B. The importance of the issues and the seriousness of the court’s 
errors also warrant immediate review.

The other Rule 23(f) factors also support interlocutory appeal here. First, the 

district court’s decision involved glaring legal errors and a misunderstanding of the 

record: the kind of “substantial weakness” that “constitutes an abuse of discretion.” 

Prado-Steiman, 221 F.3d at 1274. Second, this appeal raises important legal issues

that were outcome-determinative. See id. at 1275. These issues take on “particular 

importance and urgency” given that these cases “involve[] a governmental entity” 

and have “a strong public interest component.” Id.

II. Immediate Review is Needed to Correct the Erroneous Merits Ruling that 
People Who Spent “Only Hours” Wrongfully Jailed Were “Uninjured”
and are Not Class Members.

The district court based its flawed ascertainability ruling in part on an

erroneous legal ruling: that JCS probationers who “spent only hours in jail” before 

being released should have been excluded from the class because they were 

“uninjured.” Op. 31–32. The court cited no law to support its conclusion; had no 

authority to resolve this merits question at the class-certification stage; and erred as a 
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matter of law.

A loss of liberty is compensable even if the unlawful detention is brief. See, 

e.g., Guzman v. City of Chicago, 689 F.3d 740, 748 (7th Cir. 2012) (plaintiffs entitled 

to compensatory damages even though detention “lasted only twenty minutes”); 

Kerman v. City of New York, 374 F.3d 93, 126 (2d Cir. 2004) (“award of several 

thousand dollars may be appropriate simply for several hours’ loss of liberty”);

CECF 307 at 28–34 (demonstrating damages for lost liberty can be proven on a 

classwide basis). But even if a subset of probationers who served less jail time were

not entitled to lost-liberty damages, the question of whether they suffered a 

constitutional injury is no different than for any other class member. Slicker v. 

Jackson, 215 F.3d 1225, 1227 (11th Cir. 2000) (“a § 1983 plaintiff whose 

constitutional rights are violated is entitled to receive nominal damages even if he 

fails to produce any evidence of compensatory damages”).

Finally, whether these probationers were injured relates to the merits of 

Plaintiffs’ claim, not class certification. “Rule 23 grants courts no license to engage 

in free-ranging merits inquiries at the certification stage.” Amgen Inc. v. Conn. Ret. 

Plans & Tr. Funds, 568 U.S. 455, 466 (2013). This Court’s intervention is needed to 

correct the lower court’s abuse of discretion.
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III. Immediate Review is Needed to Correct the Court’s Erroneous 
Ascertainability Rulings.

A. The court abused its discretion by requiring Plaintiffs to
demonstrate an administratively feasible method for determining 
class membership. 

Despite referencing this Court’s traditional ascertainability rule, Op. at 6, the 

district court applied a faulty, out-of-circuit standard in declining to certify the 

classes. In doing so, the court distorted Rule 23’s text and the careful balancing test it 

strikes, which “relates specifically to the requirements of Rule 23 [and] the 

mechanics of certifying a class.” Prado-Steiman, 221 F.3d at 1275. This Court 

should grant the petition to remedy this abuse of discretion. 

“[A] plaintiff seeking to represent a proposed class must establish that the 

proposed class is adequately defined and clearly ascertainable.” Little v. T-Mobile 

USA, Inc., 691 F.3d 1302, 1304 (11th Cir. 2012). This implicit Rule 23 requirement 

is satisfied if the class is defined in reference to “objective criteria.” 1 Newberg on 

Class Actions § 3:3 (5th ed. 2020); see also DeBremaecker v. Short, 433 F.2d 733, 

734 (5th Cir. 1970) (per curiam). 

Under this correct rule, Plaintiffs’ proposed classes are ascertainable. 

Membership turns on three objective criteria: (1) whether someone was placed on 

JCS probation, (2) whether and when their fines were commuted to jail time in a 

JCS-supervised case after JCS petitioned for revocation, and (3) whether they served 

that jail time during the relevant period. The court found these criteria “certainly 
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appear to be facially objective.” Op. at 34. That should be the end of the inquiry.

Instead, the court deviated from the traditional rule by applying a heightened 

ascertainability standard invented by the Third Circuit, one that requires plaintiffs to 

prove at the certification stage that they will be able to identify class members 

through an “administratively feasible” process. Carrera v. Bayer Corp., 727 F.3d 

300, 307-310 (3d Cir. 2013). Most federal appellate courts have declined to adopt 

this standard. See In re Petrobras Sec., 862 F.3d 250, 265 (2d Cir. 2017); Briseno v. 

ConAgra Foods, Inc., 844 F.3d 1121, 1123 (9th Cir. 2017); Sandusky Wellness Ctr., 

LLC v. Medtox Sci., Inc., 821 F.3d 992, 996 (8th Cir. 2016); Rikos v. Procter & 

Gamble Co., 799 F.3d 497, 525 (6th Cir. 2015); Mullins v. Direct Digital, LLC, 795 

F.3d 654, 658 (7th Cir. 2015); Seeligson v. Devon Energy Prod. Co., L.P., 761 F. 

App’x 329, 334 (5th Cir. 2019) (unpublished). And this Court has never endorsed 

such a requirement in a published opinion. Ocwen, 2018 WL 3198552 at *3.4

The Court should join its sister circuits in rejecting an administrative 

feasibility component of ascertainability. “Nothing in Rule 23 mentions or implies 

this heightened requirement . . . .” Mullins, 795 F.3d at 658. The proper inquiry is 

“the adequacy of the class definition itself,” not “whether, given an adequate class 

definition, it would be difficult to identify particular members of the class.” Id. at 

4 The issue is one subject of a pending appeal, though the case may be resolved on 
alternative grounds. Papasan v. Dometic Corp., No. 19-13242 (11th Cir.).
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659. For example, in Fitzpatrick v. General Mills, Inc., 635 F.3d 1279, 1282–83 

(11th Cir. 2011), the Eleventh Circuit saw no ascertainability issues despite the 

“likely difficulties” of “identifying those consumers” eligible for membership, 263 

F.R.D. 687, 702 (S.D. Fla. 2010); see also Little, 691 F.3d at 1304 (no reference to 

administrative feasibility); DeBremaecker, 433 F.2d at 734 (same). 

Although it purported to apply the correct standard, the court spent pages 

dissecting Plaintiffs’ methodology, Op. at 29–36, concluding that it “fail[s] to

produce an ascertainable class.” Op. at 30. Plaintiffs have painstakingly rebutted 

every criticism of their methodology. But that should not be necessary: methodology 

is irrelevant to ascertainability under the correct standard: whether class definitions 

are founded on objective criteria. See, e.g., Mullins, 795 F.3d at 661 (certifying class 

even though it “remain[ed] to be seen” how members would be identified).

The court compounded this error by conflating supposed ambiguities in 

Defendants’ records with the class definition. The court’s difficulty interpreting

Defendants’ documents does not render the class definition ambiguous. For example, 

even if the court (erroneously) concluded a record did not confirm whether a 

potential member served jail time, she—as a matter of objective historical fact—

either did or did not. After all, Defendants’ failure to keep appropriate records would 
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not erase the injuries it caused indigent probationers. It would just cover them up.5

Despite its statement to the contrary, the court “applie[d] an incorrect legal 

standard” and “abuse[d] its discretion.” Sacred Heart Health Sys., Inc. v. Humana 

Military Healthcare Servs., Inc., 601 F.3d 1159, 1169 (11th Cir. 2010). It also 

muddied the waters of an already complicated doctrine by stating one rule and 

applying another, and conflating methodology with definition. This Court, then, 

needs not only to clarify that administrative feasibility is not required for 

ascertainability, but also to explain the distinction between how a class is defined and 

how its members are identified. That is critical regardless of which side of the 

ascertainability split this Court joins. See Prado-Steiman, 221 F.3d at 1275.

B. The court abused its discretion by ignoring clear evidence 
demonstrating that class members are identifiable.

A district court abuses its discretion by making clearly erroneous factual 

findings on certification. Klay v. Humana, Inc., 382 F.3d 1241, 1251 (11th Cir. 

2004), abrogated in part on other grounds by Bridge v. Phoenix Bond & Indem. Co.,

553 U.S. 639 (2008). This Court has vacated decisions that failed to address key 

arguments or evidence directly contradicting its ruling. See, e.g., Williams v. Mohawk 

5 On this point, the district court cites Jamie S. v. Milwaukee Pub. Sch., 668 F.3d 481, 
495 (7th Cir. 2012). But there, the criteria in question—“presently unidentified 
child[ren] . . . potentially eligible for special-education services” was ambiguous on 
its face. Id. And, of course, the Seventh Circuit later forcefully rejected the 
administrative feasibility requirement. Mullins, 795 F.3d at 658.
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Indust., Inc., 568 F.3d 1350, 1358–59 (11th. Cir. 2009). Both issues exist here. See 

Op. at 29–33. 

The court made incorrect findings that could have been avoided had the court 

considered arguments in Plaintiffs’ briefing. Those errors led the court to conclude,

contrary to the evidence, that “mini trials” would be needed to determine class 

membership, that Plaintiffs made subjective judgment calls to identify class 

members, and that Plaintiffs’ class definitions included uninjured probationers. The 

court was wrong on all counts: Plaintiffs ascertained the classes by matching the 

criteria in the objective class definitions with objective information in Defendants’

documents, any “judgment calls” Plaintiffs’ team made were simply the execution of 

that objective process, and the class definitions do not improperly include uninjured 

probationers.

Defendants’ records show exactly which JCS-supervised cases were commuted 

to days in jail and whether the person served jail time on those commutations.6

CECF 307 at 35–37; CECF 308-1 at ¶¶ 3–21. Plaintiffs’ uniform, mechanical 

process: (1) accounts for mandatory days in jail (which are always unrelated to 

commuted jail time and must be subtracted at the outset); (2) confirms whether

6 The district court’s opinion focused almost exclusively on the Bearden Class. For 
abuse of process class members, JCS’s records show the date and amount of each 
payment and collection activity. CECF No. 308-1 at ¶ 31. 
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commuted time was served on JCS-related cases; and (3) establishes whether

commuted time was served on both JCS and non JCS cases and permits allocation of

that time in order to determine the time attributable to JCS. Id.; CECF 348 at 34–40, 

55–57, 64–65; CECF 312 at 15–17. 

The process proceeded in two parts: First, Plaintiffs’ consultant used MMC 

case numbers to electronically match Defendants’ records and identify cases where 

JCS initiated revocation of probation and the probationer later had a Jail Transcript 

filed in the case. See CECF 307 at 35–36. Plaintiffs’ attorneys then reviewed three 

documents: JCS’s Petition for Revocation of Probation, the Jail Transcript, and the 

MMC Order of Release (or comparable document) to confirm that (1) the Jail 

Transcript showed commutation of fines to days in jail on one or more JCS-related 

cases, and (2) some of the commuted time was actually served. Id. 

Though Plaintiffs’ briefing contained detailed answers to the court’s questions 

about methodology—see CECF 348 at 34–40, 55–57, 64–65; CECF 312 at 15–17—

the lower court failed to cite it even once in its opinion. Instead, the court focused 

solely on the testimony of the consultant, who was cross-examined about the 

minutiae of Defendants’ documents rather than the job Plaintiffs hired him to do: 

electronically matching and sorting those documents.

Courts in this Circuit regularly certify classes where members are identified 

through individual reviews of key documents establishing the criteria for class 
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membership. See, e.g., Owens v. Metro. Life Ins. Co., 323 F.R.D. 411, 416–17 (N.D. 

Ga. 2017); Cox v. Porsche Fin. Servs., Inc., 330 F.R.D. 322, 331 (S.D. Fla. 2019).

Certification is likewise appropriate here.

1. The court grossly misinterpreted the documents.

The district court concluded Defendants’ records do not provide an objective 

answer to (1) whether debt was commuted in a JCS-supervised case, and (2) whether 

probationers actually served any of that jail time. Op. at 30–31. This finding cannot 

be squared with the record and Plaintiffs’ written demonstrations of how their 

methodology works. See CECF 348 at 34–40, 55–57, 64–65, CECF 312 at 15–17. 

The court’s first three examples show the extent of its misapprehension. First,

the court asserts that because some probationers’ files had two versions of a Jail 

Transcript—one with handwritten notes and one without—“discrepancies” prevent 

determining which offenses were commuted. Op. at 31. But the cited records contain 

no discrepancies whatsoever. As Plaintiffs’ Reply explains, CECF 348 at 51, the 

records show McCullough Plaintiff Algia Edwards was booked on September 18,

commuted on September 19, and was released from jail upon payment of $1900 on 

September 20. CECF 348 at 51; 358-3 at 85, 91. But even if there were a 

discrepancy, both versions of the Jail Transcript are in the record, and it would be 

simple to consider the former in light of any changes made to the latter.

Second, the court found no objective way to determine whether the probationer 
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actually served the commuted days for which they received “credit.” Op. at 31. This 

is incorrect, as the JCS exhibit the court cited demonstrates. The Jail Transcript 

generated at 1:40 p.m. on February 14 shows the probationer had multiple cases 

commuted to days. CECF 360-35 at 4. The Order of Release shows the probationer 

was released that same day after paying the balance of commuted fines, and the 

payment receipt is time-stamped 3:38 p.m. CECF 360-36 at 5, 7. The records 

establish the post-commutation time served to the minute: they show exactly which 

cases were commuted, when commutation occurred, and when payment securing 

release was made. CECF 360-35 at 4, 7. Plaintiffs’ Reply addressed this, but the 

court did not acknowledge it. CECF 348 at 56.

Third, the court claims Plaintiffs “failed to exclude probationers who would 

have served the same jail time regardless of commutation” and cited an exhibit the 

court read as showing a probationer serving “mandatory time concurrently with 

commuted time.” Op. at 31. But the cited exhibit shows mandatory time running 

concurrently with other mandatory time (and then commuted time served 

afterwards), not commuted time running concurrently with mandatory time. CECF 

360-38 at 5. Plaintiffs thoroughly explained this as well. CECF 348 at 37. 

These are only a few examples of how the court’s failure to engage with 

Plaintiffs’ arguments and evidence led it to make repeated errors. 
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2. Plaintiffs’ attorneys did not make subjective “judgment calls.”

The court also misconstrued testimony concerning “judgment calls” attorneys 

made “when [the consultant’s] work did not produce a definite answer.” Op. at 32. 

First, the mechanical process of linking Defendants’ documents by MMC case 

number and then collecting only those that show jailing on a JCS-related case after

JCS initiated the revocation process must always be confirmed by a visual inspection

of the three key documents. CECF 307 at 35–37. It makes no difference who 

conducts the review. In all cases, the same objective criteria were applied. See CECF 

307 at 36–37. Any “judgment calls” on whether to include people turn solely on 

whether or not the documents establish the objective criteria for class membership.7

The district court also faults consultant Rubens for making “judgment calls in 

applying the class criteria to the datasets” he interpreted. Op. at 32. But the only

decisions Rubens made concerned merely how best to search and sort the data in 

light of the objective class criteria. For example, Rubens excluded from his list of 

potential class members those people who were never on JCS and those whose 

probations JCS never sought to revoke: no one in either category could fit the 

7 Plaintiffs did exclude one person from the class based on a consideration other than 
objective class criteria: Marquis Watts, who had already settled the claims stemming 
from his commutation. Op. at 33. Removing Watts is appropriate given his 
settlement. But in an abundance of caution, Watts can either be re-added to the class 
and removed later, or the class definition can be amended to exclude people who 
already settled their claims. Either way, his unique situation presents no barrier to 
class certification.
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objective class definitions. These is no subjectivity in the methodology.

The court further erred by concluding that “plaintiffs’ own exhibits show that 

for at least some putative class members, the data are inconclusive.” Op. at 33. But 

the court here cited records awaiting review for potential members of the False 

Imprisonment Class (which extends back before the MMC’s Benchmark system was 

implemented)—not the Bearden class. CECF 358-25; CECF 358-27. As Plaintiffs 

explained at the hearing, they are continuing their review of those cases, and 

membership will continue to turn on the establishment of objective criteria. But there 

is no issue with inconclusive data for the members of the Bearden class. The district 

court’s reliance on these exhibits to deny certification of the Bearden Class is error.

3. The class definitions do not improperly include uninjured 
plaintiffs.

The court also wrongly held that the class definitions include two categories of 

“uninjured” probationers: those released from jail the same day their fines were 

commuted, and those whose records show “intervening circumstances” between 

JCS’s petitioning for revocation and the court commuting the fines. Op. at 32–33. 

This was an abuse of discretion.

First, as discussed above in part II, the court’s conclusion that probationers 

suffered no injury if they spent hours (not days) in custody following commutation is 

legal error. But even if that ruling stands, it poses no barrier to ascertainability 

because, as explained above, Defendants’ records log down to the minute when the 
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payment securing release was made. Plaintiffs could immediately remove all 

probationers released same-day from their class lists.

With respect to the second group, “intervening circumstances” refers to cases 

where a probationer appeared before the MMC and was placed on a non-JCS 

payment plan between the time JCS petitioned for revocation and the later 

commutation. Most had their fines commuted to jail time the first time they appeared 

before the MMC following JCS’s initiation of revocation proceedings. But MMC

judges gave a small minority of probationers more time to pay. It is unnecessary to 

remove such people at the certification stage, because the vast majority of class 

members do not fall into that category and this Circuit has held that class definitions 

may include some uninjured individuals provided those people can be identified and 

removed before awarding damages. CECF 348 at 55 (citing Cordoba v. DIRECTV, 

LLC, 942 F.3d 1259, 1274 (11th Cir. 2019)). But even if the district court failed to

apply Cordoba and insisted these probationers be excluded from the class, that would 

pose no obstacle to ascertaining the class with the new limitations. Rubens testified 

that he could identify those people using Benchmark records and that he could easily 

flag them for removal if necessary.8

8 The district court appears to believe Plaintiffs silently removed people with MMC
appearances between revocation of probation and commutation from the class. Op. at 
33. That is incorrect. Rubens was cross-examined on the inclusion of such people on 
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Finally, should the court issue rulings categorically resolving either issue, that 

would warrant adjusting the class definitions, not denying certification. See Cliff v. 

Payco Gen. Am. Credits, Inc., 363 F.3d 1113, 1120, 1133 (11th Cir. 2004) (plaintiff 

“should be permitted to amend his class definition” to include claims that would 

enable him to represent additional class members).

CONCLUSION

This Court should grant Plaintiffs’ Rule 23(f) petition, vacate the district 

court’s decision denying class certification, and remand with instructions to consider 

the motion under the correct legal standards.
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