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,Q 0V +RXVWRQ )LOHG D &0DVV $UELWUDWLRQ $.
YHHV

7KH (OHYHQWK &LUFXLW +HOG WKDW WKH 3DQHO :LOY

,Q $SULO -3D\YV SBHWLWLRQ IRU &HUWLRUDUL WR
:DV '"HQLHG

,Q 6HSWHPEHU WKH 3DQHO )RXQG WKDW &ODVV $

-3D\ $SSHDOHG WKH 3DQHOYfV 2UGHU WR WKH 6RXWKF
6HSWHPEHU WKH 6RXWKHUQ 'LVWULFW $IILUPHG

+DYLQJ /RVW LQ WKH (OHYHQWK &LUFXLW LQ WKH 6X
DQG LQ WKH 6RXWKHUQ 'LVWULFW RI )ORULGD -3D\ $

RI 6HUYLFH LQ WR 3URYLGH IRU 56HVROXWLRQ RI §
%HIRUH WKLV &RXUW
,Q -DQXDU\ $IWHU 2YHU 6HYHQ <HDUV RI /LWLJDW

'"HFODUDWRU\ -XGJPHQW $FWLRQ 6HHNLQJ WR 5HOLW|
%HHQ /RQJ 6HWWOHG

-3D\ +DV )DLOHG WR (VWDEOLVK WKDW WKLV &RXUW -
7KLV &RXUW $OVR /DFNV 3HUVRQDO -XULVGLFWLRQ 2
-3D\YV &ODLPV $5HV%XGUHRGWD

/IHIDO 6WDQGDUG

7KH (OHYHQWK &LUFXLW DQG WKH 6RXWKHUQ 'LV
5XOHG $JDLQVW -3D\ )LQGLQJ WKDW WKH $SUELW!
WKH $SSOLFDELOLW\ RI WKH 7THUPV RI 6HUYLFH W
SUELWUDWLRQ

7KH (OHYHQWK &LUFXLW DQG 6RXWKHUQ 'LVWULF
%LQG -3D\

7KH $SUELWUDWLRQ 6HFWLRQV RI WKH $PHQGHG 7HUP’
/IHIDO 6WDQGDUG

,Q UH +DOOMEREOY RXKHY WKH 6WDQGDUG IRU "HWI
SUELWUDWLRQ $JUHHPHQW ,V ,OO0XVRU\

7KH -3D\ $SUELWUDWLRQ &0ODXVH LQ WKH $PHQGHC
,OOXVRU\ 8QGHU 7H[DV /DZ S5HTXLULQJ 'LVPLVVD
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027,21 72 ' 60,66 3/$,17,))96 25,*,1$/ &203/$,17

'HIHQGDQW 6KDODQGD +RXVWRQ 30V +RXVWRQ' KHUHE\

-3D\ //&fV 3-3D\° 2ULJLQDO &RPSODLQW SXUVXDQW WR )HGF
E DQG E DQG 86 & t D OV +RXVWRQ UHT)

ORWLRQ DW D GDWH DQG WLPH GHWHUPLQHG E\ WKH &RXUW

, 1752'8&7.21

-3D\ HQWHUHG LQWR D FRQWUDFW ZLWK 6KDODQGD +RX
DUELWUDWH DQ\ DQG DOO GLVSXWHV ZLWK -3D\ ,Q VKH
KHUVHOI RI WKDW ULJKW EXW VLQFH WKDW WLPH -3D\ KDV \
IURP WKH DUELWUDWLRQ SURFHHGLQJ WKDW LWV RZQ FRQW
(OHYHQWK &LUFXLW WKH 8 6 6XSUHPH &RXUW DQG WKH 6R?>
-3D\TV LQYLWDWLRQ 8QGHWHUUHG -3D\ QRZ DVNV WKLV &R
DUELWUDWLRQ SURFHHGLQJ DQG vWULS WKH DUELWUDWRUYV
DOUHDG\ GHFLGHG WKLV LVVXH DJDLQVW -3D\ DQG LQ IDYRU
ZKHWKHU WKH DUELWUDWLRQ FDQ SURFMHGQRQ YD FRCHHXY EDV

WK &LWFHUW GHQ&EH&W

:KLOH -3D\ QRZ DWWHPSWV WR DYRLG WKLV PDQGDWH I[U|
DIRUXP VHOHFWLRQ FODXVH WKDW LW XQLODWHUDOO\ DGGH!
RI WKH DYDLODELOLW\ Rl FODVVZLGH DUELWUDWLRQ LQ WKL\
WKH 6RXWKHUQ 'LVWULFW RI )ORULGD DQG ORVW

6SHFLILFDOO\ DIWHU WKH (OHYHQWK &LUFXLW{V GHFLVI
DOOHJHGO\ SURKLELW FODVV DUELWUDWLRQ DQG WR VXSS
WR UXOH RQ WKDW SURYLVLRQTV HQIRUFHDELOLW\ %XW DV

&RXUW FDQQRW GHWHUPLQH ZKHWKHU WKH SHYLVHG 7HU
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WKH 2ULJLQDO 7THUPV DOUHDG\ GHOHJDWHG VWKDW DRWHKGUL\
o DW 6 ' )OD 6HSW

3XW VLPSO\ LQ WKLV DFWLRQ -3D\ LV DWWHPSWLQJ WR
DSSOH EXW HYHU\ FRXUW WKDW KDV DOUHDG\ FRQVLGHUHG
GHFLVLRQ PDNLQJ SRZHU OLHV ZLWK WKH DUELWUDWRUV 7KI
DV IXUWKHU GHWDLOHG EHORZ WKLV GHFODUDWRU\ MXGJPHC
DQG VXEVWDQWLYH UHDVRQV

$V WR WKH SURFHGXUDO DV ID LVOKIUGH WHRRNEOENRDIVAW WKE R X D
VXEMHFW PDWW HRY HIX WLKWLG/L 6 WY RXEIHH VIRQ® & KMEKQHWMKMVL @ W RXQ
RYHU D GLVSXWH EHWRHBEMG DH\WRFESD@V RKHORB UK G B WHRHKBUL Q
KDYLQJ DOUHDG\ OLWLIJDWHG WKHVH LVVXHV LQ WKH (OHYHC
GLVPLVVDO RI -3D\YfV FODLPV LV WHVXMXIEE PDQGHUWIKNY GOR-FA
DQVZHUHG WKH VDPH IXQGDPHQWDO TXHVWLRQ WKDW -3D\
DYDLODELOLW\ RI FODVV DUELWUDWLRQ

$V WR WKH VXEVWDQWLYH -3D\YfV DUJXPHQWYV LQ WKH &R
RI WKH DUELWUDWLRQ FODXVH FRQWDLQHG LQ WKH DQG
WHUPVODKXHIRQGE WKHUHIRUH FDQQRW VHUYH DV D EDVLV IRU
PDGH FOHDU ZKHUH DV KHUH 3:RQH SDUW\ WR DQ DUELWUD!'
VHWWOH D GLVSXWH LI WKH RWKHU SDUW\ FDQ VXGGHQO\
DUELWUDWLRQ WKHQ WKH DJUHHRBQMA ZDV LHARAEAXV)RUWAQIHRWVP &

) G WK &LU ORUHRYHU HYHQ LI WKH FODVYV I

(DUOLHU YHUVLRQV RI -3D\TV WHUPV RI VHUYLFH JRLQJ EDEF
SURYLVLRQV SXUSRUWLQJ WR EDU FODVYV DUELWUDWLRQ DQG
FODXVHV DQG ZHUH DOVR UHMHFWHG E\ WKH 6RXWKHUQ 'LVW



Case 3:23-cv-00165-S Document 17 Filed 02/28/23 Page 10 of 32 PagelD 128

$PHQGHG 7HUPV Rl 6HUYLFH ZDVZDDOHG H @QIREFEO R WQKP3M\QK
WLPHO\ UDLVHG WKH LVVXH LQ WKH DUELWUDWLRQ )XUWKF
EHFDX\\OHMXQFWLRQ LV QRW D VW DIE® ORDID B06RWNVRI-BBWK|
DOOHJH HDFK RI WKH HOHPHQWYV IRU VXFK D FODLP )LQDOO\
QRW UHTXLUHG WR GLVPLVV WKH DFWLR®HFOD/APLWRDO MX G\
MXULVGLFWLRQ LD @& \ZKHUWL PYDKHUH D GHFODUDWRU\ MXG.
D ORQJVWDQGLQJ ILUVW ILOHG SURFHHGLQJ DEVWHQWLRQ |

%$&.*5281"

$ OV +RXVWRQ :DV &KDUJHG +XQGUHGV RI 'ROODUV LQ )HH

OV +RXVWRQTV SDUWQHU KDV EHHQ LQFDUFHUDWHG LQ
DQG IRU PDQ\ \HDUV 0V +RXVWRQ VHQW PRQH\ WR KLP YLD ¢
6WDWHV 3ROV/MWERPIEBGHDW ([ +RZHYHU LQ RU DERXW -3
ZLWK WKH /RXLVLDQD '"HSDUWPHQW RI &RUUHFWLRQV WR SUR
SULVRQ OV +RXVWRQ EHJDQ XVLQJ WKRVH VHUYLFHV EHFDX
DV WKH RQO\ YLDEOH RSSWMWRQ[ DYDL O DH@H VR KIHW WLPH -3D
+RXVWRQ KXQGUHGVO6RIHGIEKYW GPUV LQ IHHV

% ,Q OV +RXVWRQ )LOHG D &0ODVV $UELWUDWLRQ $JDLQ

2Q 2FWREHU OV +RXVWRQ DORQJ ZLWK FR FODLF
QDPHG DV D GHIHQGDQW LQ WKLV DFWLRQ ILOHG D GHPDC
$UELWUDWLRQ $VVRFLDWLRQ 3$$$° IRU FODVV DUELWUDWL
1RYHPEHU 7HUPV RI 6HUYLFH $JUHHPHQW &RPSO DW (][
WR D 3DQHO RI WKUHH DUELWHUV HDFK RI ZKRP LV D UHWLU

,Q WKH 'HPDQG OV +RXVWRQ DOOHJHV DPRQJ RWK

PDUNHWY LWV HOHFWURQLF PRQH\ WUDQVIHU VHUYLFHV E\ PLC
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DQG UHOLDELOLWHM IR IJ HW&RWISHY\DABK(H I XUWKHU FRQWHQGV W
RI WKH IHHV FKDUJHG E\ -3D\ DUH QRW DGHTXDWHO\ GLVFOR
-3D\ WR FRUUHFWLRQDO LQVWLW XWAHRHK) \J DR SIFBREGRININGHR VOO
UHOLHI OV +RXVWRQ VHHNV GDPDJHVERM HMUVHOI DQG WKH

& 7KH (OHYHQWK &LUFXLW +HOG WKDW WKH 3DQHO :LOO '"H\

,Q UHVSRQVH WR WKH 'HPDQG -3D\ ILOHG D GHFODUD
&RXQW\ )ORULGD ZKLFK ZDV VXEVHTXHQWO\ UHPRYHG WR W
'LVWULFW RI )ORULGD 'HFODUDWLRQ RI $QGUHD *ROG 3*RO:
GHWHUPLQDWLRQ WKDW LW RQO\ DJUHHG WGR ELODWHUDO DU

-3D\ PRYHG IRU VXPPDU\ MXGJPHQW DQG WKH 'LVWULI
FRQFOXGLQJ WKDW WKH 7HUPV RI 6HUY-B3BPH GQE QRWREHOPLW
3 6' )OD -XO\ OV +RXVWRQ DSSHDOHG DQG
(OHYHQWK &LUFXLW YDFDWHG WKH RUGHU KROGLQJ WKDW 3
FDQ SURFHHG RQ D FODMD\EDYEVY QREHD FRXUW WK &LU
*ROG 'HFO DW ([ $

' ,Q $SULO -3D\YV 3BHWLWLRQ IRU &HUWLRUDUL WR WKH

-3D\ SHWLWLRQHG IRU D ZULW RI FHUWLRUDUL VHHNLQJ
DQG 0OV +RXVWRQ RSSRVHG ,Q $SULO WKH 6 XSUHPH &R
(OHYHQWK &LUFXLW3 WU \R U@ UY L QRE HRBNF W *ROG 'HFO ([ %

( ,Q 6HSWHPEHU WKH 3DQHO )RXQG WKDW &ODVV $UEL)

'LWK -3D\ KDYLQJ ORVW WKH TXHVWLRQ RI 3ZKR GHFLGH)

WKH LVVXH RI FODXVH FRQVWUXFWLRQ2QDPHO\ ZKHWKHU -:
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SHUPLWWHG SXWDWLYH FODVV DUELWUDWLRQ2EHIRUH WKH !
DUJXPHQW LQ 6HSWHPEHU WKH 3DQHO KHOG WKDW FODYV
25'(5(" $1' $:$5'(" 7+$7 7+( $5%,75%$7,21 &/$86( ,1
7+( 3$57,(67 $*5((0(17 (17,7/(" 3*29(51,1* /$:" $1°
5($' ,1 7+( &217(:7 2) 7+( $*5((0(17 $1' 7+(
*29(51,1*% [/$: :+(1 7+( $*5((0(176 :(5( 6,*1('
&217%$,16 12 $0%,*8,7< $6 72 3(50,77,1* &/$66 :,'(
$5%,75%$7,21 2) ',6387(6 35,25 72 7+( ,1&/86,21 2) $
&/$66 $&7,21 :$,9(5 ,1 '(&(0%(5 7+(5( ,6 $
&2175$&78%/ %$6,6 )25 &21&/8',1* 7+$7 7+( 3$57,(6
$*5((" 72 &/$66 $5%,75%$7,21 81'(5 T7+( %52$’
/$1*8$*( '()(1'$176 '5$)7 ("
*ROG 'HFO DW ([ ( DW 7KH 3DQHO DOVR UHMHFWHG -3D\TV
WR FODVV DUELWUDWLRQ YLD KHU DJUHHPHQW WR VXEVHTXH
D FODVV DFWLRQGDM YHY B®D XVH

) -3D\ $SSHDOHG WKH 3DQHOfV 2UGHU WR WKH 6RXWKH!L
6HSWHPEHU WKH 6RXWKHUQ 'LVWULFW $IILUPHG WKH

J)DFHG ZLWK DQRWKHU VLIJQLILFDQW ORVYV -3D\ DJDLQ VR
LQ WKH 6RXWKHUQ 'LVWULFW RI )ORULGD WR SDUWROD®GO\ YD
'"HFO DW ([ ) 6SHFLILFDOO\ LQ LWV DSSOLFDWLRQ -3D\ L
7THUPV Rl 6HUYLFH WR LQFOXGH D FODVV ZDLYHU DQG H[SUF
HIFOXVLYH IRUXP WR GHWHUPLQH WKH HQIRUFHDELGHW\ YDO
LGDW ([ ) DW $v D UHVXOW -3D\ DUJXHG WKH 3DQHO H
HQIRUFH WKHVH UHYLVHG WHUPV RI VHUYLFH DQG LL PDNLQ
HITHFW DQG HQIRUFHDELOLW\® RI WKKGPFWDYVV)ZDALYHUV LQ Wk

OV +RXVWRQ RSSRVHG WKLV DSSOLFDWLRQ DQG LQ 6H
JORULGD VRXQGO\ UHMHFWHG -3D\YV DUJXPHQWY KROGLQJ W

RU S5HYLVHG 7HUPV DSSO\ UHWURDFWLYHO\ WR +RXVWRQ
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DOUHDG\ GHOHJDWHG WKDW BOWKREFLW\ VREMOKH $UBWW UDWF
6' )OD 6HSW *ROG HFQ[ &
* +DYLQJ /RVW LQ WKH (OHYHQWK &LUFXLW LQ WKH 6XSUH

6RXWKHUQ 'LVWULFW RI )ORULGD -3D\ $SWWHPSWHG WR $
WR 3URYLGH IRU 5SHVROXWLRQ RI $SUELWUDWLRQ 5HODWH

$IWHU WKH 6RXWKHUQ 'LVWULFW RI )ORULGD UHIXVHG W
DZDUG WKH SDUWLHY UHWXUQHG WR $UELWUDWLRQ :LWK W

0D\ DQG -XO\ -3D\ DJDLQ DWWHPSWHG WR DPHQG
WR SURYLGH WKDW 7H[DV VWDWH DQG IHGHUDO FRXUWYV KD¢
HIIHFW DQG HQIRUFHDELOLW\  RI LWV FODVV ZDLYHU SURYLYV
~n LGDW ([V

+ ,Q -DQXDU\ $IWHU 2YHU 6HYHQ <HDUV RI /LWLJDWLRC
-XGJPHQW $FWLRQ 6HHNLQJ WR 5HOLWLJDWH 4XHVWLRQV

JURP $XJIXVW WKURXJK -DQXDU\ -3D\ WRRN QR \
VHOHFWLRQ FODXVH DJDLQVW 0V +RXVWRQ -3D\ ILUVW UDI

ZKHQ LW ILOHG WKLV DFWLRQ VHHNLQJ DQ RUGHU 3GHF
DXWKRULW\ WR GHFLGH WKH LVVXH 0V +RXVWRQ DVNV WKHPF
WKH DYDLODELOLW\ RI FODVV DUELWUDWLRQ &RPSO -~
+RXVWRQ I[URP FRQWHVWLQJ WKH HQIRUFHDELOLW\ RI WKH F
&RPSO °°

7KH SURVSHFWLYH DSSOLFDWLRQ RI WKH DQG $1
SUHVHQWO\ DW LVVXH LQ WKH $UELWUDWLRQ ZLWK &ODLPD
DYDLODELOLW\ RI GLVFRYHU\ SDVW $XJXVW WKH GD\ E
DOOHJHGO\ EHFDPH RSHUDWLYH *ROG '"HFO DW ([ * ) XUW I

RI DEVHQW FODVV PHPEHUV DUH QRW SUHVHQWO\ EHLQJ OLW
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$5*80(17
$ -3D\ +DV )DLOHG WR (VWDEOLVK WKDW WKLV &RXUW +DV

$V D WKUHVKROG PDWWHU -3D\ KDV IDLOHG WR HVWDE
MXULVGLFWLRQ RYHU WKLV DFWLRQ ,W LV ZHOO VHWWOHG V
FRQIHU MXULVGLFWLRQ RQ WKH IHGHUDO FRXUWV ~ DQG LQV
LQGHSHQGHQW MXULVGLFWLRQDO BEDYHVURP I\ BLLR F,RG KQQIFH
WK &LU ILQGLQJ QR VXEMHFW PDWWHU MXULVGL
EDVHG RQ GLYHUVLW\ Rl FLWL]HQVKLS *WKH DPRXQW LQ FRQ
RI WKH OLMDLIRWHBQ 3IKDUPDFLHV $VVTIQ Y) WXUHVV 6F WLIS \& VU
ILQGLQJ QR VXEMHFW PDWWHU MXULVGLFWLRQ S7KH
MXULVGLFWLRQ LQ IHGHUDO FRXUW UHYIMYHRGLWKH $0OO0WW D
JOR\GTV) G WK &LU ILQGLQJ QR VXEMHFW PDW\
FRQFOXGHV WKDW VXEMHFW PDWWHU MXURREAFMWFIKR @ LB\Q OW
6 WD W Bl VW K WK &LU
,Q WKH &RPSODLQW -3D\ FRQWHQGYV WKDW WKLV &RXUW
GHFODUDWRU\ MXGJPHQW DFWLRQ SXUVXDQW WR 8 6 &
WKDW *WKH DPRXQW LQ FRQWURYHUV\ H[FHHGV " &RPS(
IDFWBOOHJDWLRQV VKRZLQJ WKDW WKH FUX[ RI -3D\{V FODLP
$PHQGHG 7HUPV RI BHUYLFH WKLV &RXUW RU WKH $UELWUDYV
6HH 8 6 & D ,QGHHG RQ 3WKH IDFH Rl WKH &RPSODLQ
LI DQ\ Rl WKH ULJKW WR EH SURWHFWHG RU WKH H[WHQW RI |
Rl 3ZKR GHFLGHV' GRHV QRW KDYH ®HWH®IPRE YQR XY HERQSRLH

o DWwW 1 ' 7H[ 'HF
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'LWKRXW DQ\ HIIRUW E\ -3D\ WR WLH WKH UHOLHI VRXJKW
LQ FRQWURYHUV\ SXUVXDQW WR )HGHUDO 5XOH RI &LYLO 3
GLVPLVVHG LQ WKHLU HQWLUHW\ IR W 9W F K& X ENHDUBNWMRQV YP Do
SRUWIROLR 6HUYLFLQJ ,QBW 1 ' 7H[ -XO\ UHP
GHFODUDWRU\ MXGJPHQW DFWLRQ ZKHUH QR 3SURRI RI WKH
YDOXH RI WKH ULJKW WR EH SURWHFWHG 'RUDW KH | (MONVHGEQ W R
,QV &R Y $FFXUDWH $VVRFV /D& 6 ' 7H[ )HE JU
GLVPLVVDO LQ D GHFODUDWRU\ MXGJPHQW DFWLRQ ZKHUH L
ZKHWKHU WKH XQGHUO\LQJ FRPSODLQW DSSHDUV RQ LWV IDF

% 7KLV &RXUW $OVR /DFNV 3HUVRQDO -XULVGLFWLRQ 2YHU

-3D\ KDV DOVR IDLOHG WR GHPRQVWUDWH WKDW WKLV .
+RXVWRQ $V -3D\TV &RPSODLQW PDNHYV *HRUDIRREPS O+ RXVWR (
ZKR WUDQVDFWV E XYIOPH \DN&ZAK MIKG-T30D)OIR H USBP BQ  ° WR VH
PRQH\ WR D O/RKH G LAAWP SQ DW ([ 'LWKRXW DQ\ DO
7H[DV WKLV &RXUW KDV QHLWKHU VSHFLILF QRU JEHQHUDO S
H J)LHOGLQJ Y +XEHUW %XUGD OHGLD WRFRLU QR VSHFL
MXULVGLEFWLRQ RYHU RRWQR/IWRADW H SOWHCEMWPWEY , QW0 &

WK &LU GHVFULELQJ KLJK EXUGHQ UHTXLUHG WR HVWEL

'HOO DZDUH WKDW 0V +RXVWRQ KDV QR FRQWDFWV ZLW
DOOHJHV SHUVRQDO MXULVGLFWLRQ RQ D VLQJOH EDVLV2D |

$PHQGHG 7HUPV RI 6HUYLFH &RPSO ~ +RZHYHU DV C
DUELWUDWLRQ DJUHHPHQW FRQWDLQLQJ WKH IRUXP VHOHFV
RWKHUZLVH YDOLG HQIRUFHPHQW RI WKH FODXVH E\ -3D\ }

VHOHFWLRQ FODXVH FDQQRW VHUYH DV WKH &8THVEN FIRWR QHY
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3D\GD\ L& ) G WK &LU ILQGLQJ LOOXVRU\ DI
VHOHFWLRQ FODXWBPSUWHRQPRW FHXEWH 78S KR WK &L
ILQGLQJ IRUXP VHOHFWLRQ FODXVH ZDLYHG ZKHQ QRW V
$FFRUGLQJO\ SXUVXDQW WR )HGHUDO 5XOH RI &LYLO 33Ul
+RXVWRQ VKRXOG EH GLVPLVVHG GXH WR ODFN RI SHUVRQDO

& -3D\YV &ODLPV $UHH¥ DX GHBDEXD

(YHQ LI WKLV &RXUW ZHUH WR FRQFOXGH WKDW LW KDV
LW VKRXOG QRW DQG WKDW LW KDV SHUVRQDO MXULVGLFWL
DSSURSULDWH EHFDXVH WKH TXHVWLRQ RI 3ZKR GHFLGHV"™ ZK
SHUPLW FODVVZLGH UHOLHI LQ WKH $UELWUDWLRQ KDV DOUI
WKH 6RXWKHUQ 'LVWULFW Rl )ORULGD LQ IDYRU RI OV +RXVW

/IHIDO 6WDQGDUG

37R GHWHUPLQH DKVFK & RIS SOLHY >MXGIJHV@ ORRN
WKH SULRU MXGJPHRWVRI)N YHGWIKOUHBGHF)LDWK\ ,QV &RWK &LL
FHUW GHQIBH&W 53> @HGHUDO FRXUWYV VLWWI
SUHFOXVLRQ ODZ RI WKH IRUXP VWDWH" ZKH®QH MKWHRXQG HH Ot
J)DUJR %DQN 1 $ WK &LU +HUH RKIH XQOWH G \ILJ
GLYHUVLW\ MXULVGLFWLRQ EDVHG OLWLJDWLRQ LQ WKH 6RX\
8QGHU )ORUHG MBOGEVBWICEHY SWKH SUHFOXVLYSWURHOGQFW R
Y 5- 5H\QROGV 7REDKFR &R WK &LU ORUH VSHFL

PHDQ FODLP SUHFOXVLRQ  RUDWVVXH SEBPORVEBKYFOXVLR!

$V WKH )LIWK &LUFXLW KDV FRQILUPHG LQ D PRWLRQ WR G
RI WKH SUHYLRXV MXGJPHQWYV PQGHRVIRI QYW LY DSSURSULL
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VXEVHTXHQW DFWLRQ EHWZHHQ WKH VDPHGDWWLHYV R WK I
SUHFOXVLRQ DOVR UHIHUUHG WR DV FROODWHUDO HVWRSSH
EHHQ GHFLGHG EHWZHHQ WKH SGUWLHYV LQ DQ HDUOLHU ODZ
&ODLP SUHFOXVLRQ DSSOLHV 3XQGHU )ORULGD ODZ pZKH
SUHVHQW LGHQWLW\ RI WKH WKLQJ VXHG IRU LGHQWLYV
DQG SDUWLHV WR WKH DFWLRQ VIR@QY IR U GRUQDIIDAL QR WT XIOROR W
%YURZQ ) G DW 6LPLODUO\ :>W@KH HVVHQWLDO HOHPH:
ODZ DUH WKDW > @ WKH SDUWLHV >EH LGHQWLFDO@ DQG >
PDWWHU EH IXOO\ OLWLJDWHG DQG GHWHUPLQHG LQ D FRQW
FRPSHWHQW M®BULVGLFWLRQ °
3>'@LVPLVVDO XQGHU 5XOH E LV SURSHU LI WKH HOH
RQ WKH IDFWV SOHDGHG DLQNGF KIKGQ FY. DODFRAHQRMDEHGHUY LFLQ
DW 1' 7H[ 2FW FROOHFWLQJ FDVHV DQG JU
7KH (OHYHQWK &LUFXLW DQG WKH 6RXWKHUQ 'LVWU

$IJDLQVW -3D\ )LQGLQJ WKDW WKH $SUELWUDWLRQ
$SSOLFDELOLW\ RI WKH 7HUPV Rl 6HUYLFH WR WKH &

$V GHWDLOHG LQ %DFNJURXQG 6HFWLRQ % DERYH &ODL
RQ D FODVVZLGH EDVLV LQ 2BWREPMSYO DWLWK WKWMVWMBEKLQJ
,Q UHVSRQVH -3D\ VRXJKW GHFODUDWRU\ UHOLHI LQ FRXUV
SURFHHG DV D SXWDWLYH FODVV DUELWUDWLRQ 7KH (OHYH
KROGLQJ WKDW WKH DYDLODELOLW\ RI FODVVZLGH DUELWUD
WKH $SUELWUDWLRQ 3DQHO WR GHWHUPLQH
7KH GLVWULFW FRXUW ODFNHG WKH SRZHU WR GHFLGH
DUELWUDWH RQ D FODVV EDVLV $OWKRXJK -3D\ VD\V RV
GUDIWLQJ LWV 7HUPV RI 6HUYLFH WKDW DQ DUELWUDW

7TKH GLVWULFW FRXUW VKRXOG KDYH VHQW WKH GLVSX
KDYH SDVVHG RQ ZKHWKHU RU QRW FODVV SURFHHGI
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WKHUHIRUH 9%$&%7( WKH GLVWULFW FRXUWYfV RUGHU JlI
IRU 6 XPPDU\ -XGJPHQW 5(9(56( WKH RUGHU GHQ\LQJ .R
ORWLRQ WR &RPSHO $UELWUDWLRQ DQG 5(0%$1" ZLWK
‘HPDQG EH UHIHUUHG WR DUELWUDWLRQ

-3D\ ,QF Y .REH® WK &LRIOHFO DW ([ $
6XEVHTXHQWO\ LQ 6HSWHPEHU WKH $UELWUDWLRC
FROQVWUXFWLRQ ILQGLQJ WKDW 0V +RXVWRQBHERPEPV IRU |
-3D\ DSSHDOHG WKDW UXOLQJ WR WKH 6RXWKHUQ 'LVWUL]
,Q BHSWHPEHU WKH 6RXWKHUQ 'LVWULFW RI )ORULGD
WKH UHWURDFWLYH DSSOLFDELOLW\ Rl WKH DPHQGHG WHUP
$UELWUDWLRQ 3DQHO DQG QRW D FRXUW WR GHWHUPLQH

3D\ DUJXHV KHUH IRU WKH ILUVW WLPH WKDW WKH
5HYLVHG 7HUPV UHWURDFWLYHO\ DSSO\ WR +RXVWRC
$UELWUDWRUV KDG QR DXWKRULW\ WR GHWHUPLQH WKF
+RZHYHU -3D\ LJQRUHV WKH BRIMWEZBNUR MIXQYRDFW I
GHWHUPLQH ZKHWKHU WKH RU SHYLVHG 7HUPV T
+RXVWRQYV FODLPV DV WKH 2ULJLQDO 7HUPV DOUHDG\
WKH $UELWUDWRUYV

7KH (OHYHQWK &LUFXLW KDV DOUHDG\ KHOG WKDW XC
$SUELWUDWRUV KDG WKH SRZHU WR GHWHUPLQH Wt
DUELWUDWLRQ 7KH $UELWUDWRUV GLG ZKDW WKH\ ZH
WKH VFRSH RI WKH 2ULJLQDO 7HUPV ILQGLQJ WKDW FO
ORUHRYHU WKH $UELWUDWRUV FRQVLGHUHG WKH
WKHP LODSSOLFDEOH

%DVHG RQ WKH IRUHJRLQJ LW LV 25'(5(" $1' $'-8'"*(" W
$SSOLFDWLRQ WR 3DUWLDOO\ 9DFDWH $UELWUDWLRQ $.

-3D\ ,QF Y .REHO DW 6' )OD B6HSW *RAPG KD VL
'HFO DW ([ &
-3D\ GLG QRW DSSHDO WKDW RUGHU DQG WKH 6RXWKHUQ

WKDW FRXUW &RPSO ~
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7KH (OHYHQWK &LUFXLW DQG 6RXWKHUQ 'LVWULFW R

+DYLQJ ORVW LQ WKH (OHYHQWK &LUFEXLW DQG WKH 6RXW
&RXUW WR UHFRQVLGHU DQG UH GHFLGH WKH FHQWUDO TX
SURFHHGLQJV ZKR VKRXOG GHWHUPLQH WKH DYDLODELOI
'HPDQDBQG ZKR VKRXOG GHWHESS80QFDWEK®G LW VRU DIPHVIGH
-3D\ WHUPV RI VHUYLFH WR WKH FODLPV DW LVVXH LQ WKH $L
$V WR WKH ILUVW TXHVWLRQ WKH (OHYHQWK &LUFXLW{V
ZKHWKHU WKH DUELWUDWLRQ-BDQ SURPHHEEHD D FODVVWEKD V|
&LU *ROG IHEQ[ $ $QG DV WR WKH VHFRQG TXHVWLRQ W
ZDV HTXDOO\ FOHDU 3-3D\ DUJXHV WKDW EHFDXVH WKH 5HYL
FODVV DUELWUDWLRQ DQG UHTXLUH WKH FRXUWV WR UHVRO
H[FHHGHG WKHLU DXWKRULW\ LQ DGGUHVVLQJ WKH3DYVXH RI
,QF Y .REHD DW 6' )OD 6HSWOG IHWFQ[ &
$FFRUGLQJO\ ZLWK LGHQWLFDO SDUWLHV -3D\ DQG O
DYDLODELOLW\ RI FODVV DUELWUDWLRQ XQGHU WKH '"HP D C
MXGJPHQW WKDW ZHUH IXOO\ DGMXGLFDWHG LQ HDUOLHU S
'LVWULFW RI )ORULGD RUGHUV HDFK Rl WKH HOHPHQWYV IRU
DQG -3D\{V FODLPV LQ WKLV D&EMH RBRIEK RXEL® BH (G X\EP LW/
([FHO 7THVW 3UHSSSGN| WK &LU FROODWHUDO HVW

VLIQLILFDQW LQWHUYHQLQJ IDFWXDO FKDQJH KDV7R¥WXUUH

7KHVH VDPH IDFWV ZDUUDQW GLVPLVVDGOHHQ GHIL WKE &WDANF

Y 6XDUH)] $SST]J WK &LU 38QGHU WKH ODZ RI WKF
IDFW RU ODZ GHFLGHG RQ DSSHDO PD\ QRW EH UHH[DPLQHG |
WKH DSSHOODWH FRXUW RQ D VXEVHTXHQW DSSHDO ’
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ODVWHUV (GXF 6HUYV ), @G Y 6LQWK &LU GLVPLVVLQJ

HVWRSSHO JURXQGY DQG H[SODLQLQJ WKDW >E@HFDXVH >SC

IDFWXDO FKDQJH ZH ILQG WKDW RXU SUHYLRXOM UHRDGR Q) EIL

(WKDQ $0O0OHQ ,QWHULRUV ,QPW 0" )OD 'HF JL

GLVPLVVDO EDVHG RQXKDIPIPDGSUHFEHFVMRYOD 'HSGW RI &RUU
WK &LU ILQGLQJIUHO/DMKG IEHDUNM G E\

' 7KH $SUELWUDWLRQ 6HFWLRQV RI WKH $PHQGHG 7THUPV RI

$FFRUGLQJ WR LWV &RPSODLQW LQ $XJIXVW -3D\ DPH
7H[DV FKRLFH RI ODZ FODXVH DQG WR SURYLGH WKDW 7H[D\
SVFRSH YDOLGLW\ HIIHFW DQG HQIRUFHDELOLW\" Rl WKH F
BHUYLFH &RPSO DW (] 7KLV UHTXLUHPHQW ZDV WKHQ
YHUVLBQV 7KLV GHFODUDWRU\ MXGJPHQW DFWLRQ LV SUHG
RI WKDW FODVV ZDLYHU SURYLVLRQ LQ WKH DUELWUDWLRQ D
DQG WKHUHIRUH QHLWKHU WKH FODVV DEWLRQ ZDLYHU QRU W

/IHIDO 6WDQGDUG

8QGHU 7H[DVY ODZ DQ DUELWUDWLRQ DJUHHPHQW =3OLNH
FRQVLGHUDWBGRQY 9LVWD 4XDGLW\ ONWWK &LU 3STKRXJIK
DJUHHPHQW WR DUELWUDWH FODLPV LV VXIILFLHQW FRQVLG]
DJUHHPHQW LV LOOXVRU\ p>Z@KHUH RQH SDUW\ KDV WKH XQ
REOLJDWLRQ WHONMBBLWUDWHK +RXVH), @GWJO [/ / &K &LU
TXRWLI@OGH) G DW 33XW GLITHUHQWO\ ZKHUH RQH SDU
VHHNV WR LQYRNH DUELWUDWLRQ WR VHWWOH D GLVSXWH L
WKH DJUHHPHQW WR DYRLG DUELWUDWLRQ WK&RUW\KWH DIUHI

+RXU )LWQHVV 86% G, QF WK &LU 7KH 3FUX[" RI WKl
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RQH SDUW\ KDV WKH SRZHU WR PDNH FKDQJHV WR LWV DUE
PHDQLQJ FKDQJHV WR WKH SROLF\ WKDW ZRXOG VWULS WKH
DOUHDG\ DWWHPSWMHEHWR L& PRANH LW °

$SSO\LQJ WKHVH SULQFLSOHV WKH )LIWK &LUFXLW DUW
ZKHWKHU D FRPSDQ\fV XQLODWHUDO ULJKW WR PRGLI\ LWV |
8 >LW@ H[WHQGV RQO\ WR SURVSHFWLYH FODLPV >LW@ D

DGYDQFH QRWLFH LV UHTXLUH®D B HR WGHDMWH U P L QKDHNULR
LW LY DSSDUHQW WKDW HDFK RI WKHVH WKUHH FULWHULD DU
SXUVXDQW WR 5XOH &H HH BW WGBS DRYS RIPDLDLHHFRWHOV:/0JPW &

DW 6 ' 7TH[ -XO\

,Q UH +DOQVROEWRYKHY WKH 6WDQGDUG IRU "HWHUP
$JUHHPHQW ,V JOOXVRU\

,Q UH +DOOLEXBWR®R &R 7H] LV WKH OHDGLQJ FDVH R
DJUHHPHQWY DUH LOOXVRUWHK @GO OUKRMUW R Z6 XS HPH &RXU!
DQ DbUELWUDWLRQ DJUHHPHQW EHWZHHQ DQ HPSOR\HU DQG |
WKH FRPSDQ\TV ULJKW WR XQLODWHUDOO\ PRGLI\ RU WHUPL(
GHFLVLRQ WKH FRXUW IRFXVHG RQ WZR NH\ SURYLVLRQV
DPHQGPHQW VKDOO DSSO\ WR D 'LVSXWH RI ZKLFK >+DOOLE?>
DPHQGPHDW - 7KH VHFRQG SURYLVLRQ VWDWHG WKDW
SURJUDP 3VKDOO QRW EH HIIHFWLYH XQWLO GD\V DIWHU U

(PSOR\HHV RU DV WR "'LVSXWHV ZKLFK DURS/MHWS UL R @b MHAD XW\KHH |

$OWKRXIK WKH )ILIWRAZRHUBXYXNWGLR FRQVLGHU WKH LOOXYV

SURYLVLRQ WKDW JDYH RQH SDUW\ D XQLODWHUDO ULJKW W
DSSOLHAIGDOFHHWHULD WR DUELWUDWLRQ SURYLVLRQV WKDW
DPHQG RU PRGLI\ DQ DUELWUDWLRQ SURYLVLRQ D BHBHKW WKI
HJHOVRQ) G DW
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WKHVH WZR SURYLVLRQV +DOOLEXUWRQ FRXOG QRW 3DYRL
SURYLVLRQ RU WHUPLQ®DWRERRUIONK PI@OW RUKHW KFHRXUW FRQFOXG!
SURYLVLRQ ZDV®RW LOOXVRU\

2Q WKLV EDVLV 7H[DV FRXUWYV KDYH JHQHUDOO\ KHOG W
SUHVHQFH RU HDEO/HIERHISRIR®DYLQJV FODXVHV ZKLFK SUHFOX
DPHQGPHQWY WR GLVSXWHV ZKLFK DURVH RU RI ZKLFK >D S
ORUULVRQ Y $PZD) &RUS WK &LU

7KH -3D\ $SUELWUDWLRQ &ODXVH LQ WKH $PHQGHG 7
8QGHU 7H[DV /DZ 5HTXLULQJ 'LVPLVVDO RI WKLV $FW

-3D\YV XQLODWHUDO $XJXVW DPHQGPHQW WR WKH 7
+DOOLEX\BMRYDYLQJV FODXVH 7TKH 7HUPV RI 6HUYLFH UHT
SXEOLVKLQJ 1RU GRHV LW LQFOXGH DQ\ OLPLWDWLRQ VWDW

IDFW E\ ILOLQJ WKLV DFWLRQ -3D\ KDV VRXJKW WR HQIRUFFL

6 HBIOVHRROVRQ) G DW DUELWUDWLRQ SROLF\ ZDV LOOXVR
WR DOWHU SROLF\RIWMKRWW BRSORVHHQE * ( 0JPW $3/RT[

WK &LU DUELWUDWLRQ SROLF\ ZDV LOOXVRU\ EH
SROLF\ ZLWKRXW DGYDQFH QRWLFH WR LQYHVORIGD ODGRSH U |
30 &RQVWU 6HUYV/ //& DW 6 ' 7H[ 0D\ DUELWU
ZDV LOOXVRU\ EHFDXVH LW DSSOLHG RQO\ WR FODLPV EURXJ
3VROH GLVFUHWLRQ WR FKDQJH UHYLVH RU HOLPRLQWWR @ Q\
Y %ORFNEXVWHWBXSSEF G 1 ' 7H] ILQGLQJ DUELWL
EHFDXVH *QRWKLQJ SUHYHQWYV >GHIHQGDQW®@ IURP XQL«
DQG WKHUH ZDV *QRWKLQJ WR VXJJHVW WKDW RQFH SXEOLVI
ZRXOG EH LQDSSOLFDEOH WR GLVSXWHV DULVLQJ RU DUL'
SXEOLFD®@/ IWRIQ2G\VVH\ +HDOWSKFD3H ,QF THI KROGLQ
DQ DUELWUDWLRQ FODXVH LQ D ZRUNHUVY EHQHILW SODQ Z
UHVHUYHG WKH ULJKW WR *DPHQG PRGLI\ RU WHUPLQDWH W
VXFK DPHQGPHQW RU WHUPLQDWLRQ ZLOO DOWHU WKH DUE
,OMXU\ RFFXUULQJ SULRU WR WKH GDWH RI VXFK DPHQGPHQW
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DUELWUDWLRQ RI FODLPV 0OV +RXVWRQ ILUVW DVVHUWHG L
$JUHHPHQW

7KH )LIWK &L UFXQORWYLEARIQQLVRRKGMIMPIR OYHG D GLVSXWH
RXW RI D GLVWULEXWLRQ DJUHHPHQW WKDW SURYLGHG IRU
$PzD\ WKH ULJKW WR XQLODWHUDOO\ PRGLI\ WKH DRRXQYHHPHQ
DSSHDO WKH )LIWK &LUFXLW IRXQG WKDW, GN,KH CLMINMIHPIKQ WK
$PZD\TV DUELWUDWLRQ DJWYBEPOHEXY WRG BAKXWHLR YWKDW $PZD\
XQLODWHUDO DXWKRULW\ WR 3HOLPLQDW>H@ >LWV@ HQWLU
FODLPV RU GLVSXWHV™ DV VRRQ DV QRWLFH RI VXFK DPHQGH
DUELWUDWLRQ ZRXOG QR ORQJHU EH DYDLODEOH HYHQ DV WE
KDG QRWLFH SULRU WR7WHKH ISWHKO&EDRXIR) VSHFLILFDOO\ HP:
VHHNV WR HQIRUFH DQ DWEK WHDNY KR Y SWRIH HKH@KW DURVH D
PDWWHUYV ZKLEKI RERNX DWHEEWUDWLRQ SURYLVLRQ ZDV ILUVW
,GDW HPSKDVLV LQ RULJLQDO

+HUH ORULUQVERQ\ LV DWWHPSWLQJ WR HQIRUFH WKH FOD\
DGGHG 7H[DV IRUXP VHOHFWLRQ FODXVHV LQ WKH $XJIJXVW
GLVSXWH ZKLFK DURVH DQG FRQFHUQV PDWWHUV WKDW RFF.
DQG WKH FODVV DFWLRQ ZDLYHU ZHUH ILUVW DGGHG WR W|
LOWURGXFHG D PHUH WZR PRQWKY DIWHU 0V +RXVWRQ DQG
GHPD@®EKRPSO DW (] 7KH 7H[DV IRUXP VHOHFWLRQ FOD

6RXWKHUQ 'LVWULFW RI )ORULGD UHIXVHG WR YDFDWH WKH :

$V WKH )LIWK &LUFXLW KDV PDGH FOHDU 3VLOHQFH DERX
DPHQGPHQWY WR WKH DUELWUDWLRQ SROLF\ >LV@ LQWHUSU
&DUH\ ) G DW
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WR SURFHHG LQ D FlO®RFSODUBEBDWYDWLR® LV FOHDU WKDW -3
/HUPV RI 6HUYLFH LQ DQ DWWHPSW WR DYRLG FODVYV DUELW
YDULRXV UXOLQJV E\ WKH $SUELWUDWLRQ 3DQHO WKH 6RXWKI
+DG -3D\ PDGH WKRVH FKDQJHVY SURVSHFWL DPHWW KIHSIS O HIFIVE.Q'|
GDWH RI DPHQGPHQW WKH DPHQGHG DUELWUDWLRQ SURYLVL
-3D\ SXUSRUWHG WR PDNH WKRVH DPHQGPHQWY DSSO\ UHWUF
LW KDG QRWLFH SULRU WR DQ\ RI WKH DRFDQORERGW RMR/HKD'
DPHQGHG DUELWUDWLRQ SURYLVLRQ LV LOOXVRU\ DQG XQHQ
,Q&DUHWKH )LIWK &LUFXLW VSHFLILFDOO\ DGPRQLVKHG
DJUHHPHQW WKDW ZRXOG JLYH D FRPSDQ\ WKH DELOLW\ WR F
DSSOLFDEOH WR D SHQGLQJ GLVSXWH 3LI LW GHWHUPLQHG W
) G DW 7KH )LIWK &LUFXLW UHMHFWHG WKH LGHD WKDW D
S\WR WKH SURPLVH WR DUELWUDWH ZKEOH UHVHUYLQJ LWV RZ
3XW VLPSO&DUWENMH L DWWHPSWLQJ WR XVH WKH $XJXVW
DQ 3HVFDSH KDWFK”™ WR DYRLG WKH FRQVHTXHQFHV RI DQ DU
WKLV EDVLV WKH &RXUW PXVW ILQG WKH DUELWUDWLRQ FOL
VXEVHTXHQW YHUVLRQV LOOXVRU\ DQG XQHQIRUFHDEOH

( (YHQ LI WKH $PHQGHG SUELWUDWLRQ &ODXVH :HUH 9DOLC

$FFRUGLQJ WR -3D\ LW DPHQGHG LWV WHUPV RI VHUYLFH
VXSSO\ WKH JRYHUQLQJ ODZ RI WKH DJUHHPHQW DQG DFW DV
>UHODWHG WR FODVV ZDLYHU@ "~ DQG ZKLOH -3D\ IXUWKHU D
LW 3GLG QRW VXEVWDQWLYHO\ DOWHU WKH FODVV ZDLYl
&RPSO ~ ,Q RWKHU ZRUGV E\ -3D\YV RZQ DFFRXQW RQH

ZKHQ -3D\ SXUSRUWHGO\ UHTXLUHG FODVV FODLPV WR EH DG
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DQG WKH ILOLQJ Rl WKLV DFWLRQ -3D\ DOVR WRRN QR VWH:
ULJKW LQ WKH $UELWUDWLRQ DJDLQVW 0V +RXVWRQ GXULQJ
W LV ZHOO VHWWOHG XQGHU 7H[DV ODZ WKDW 3>V@LOHQ
DQ LQWHQWLRQ WR \LHOG WKH NQRZQ ULJKW LVWHQRXIK YWR
/IRQH 6WDU )/&$ DW 1' 7H[ $SDIITG VXEDQRWPHU RI
*ULIILWK :/ WK &LU -DQ 7KLV LV SDUWLFXODU
SDUW\ DOVR XQGHUWRRN VLJQLILFDQW HIIRUWY OLWLJDWLQJ
SUHMXGLFHG E\ WKH HOH Y HQ&HHKRKXW RGEL Y'S XTKH. \R)Y B3 SERR X P
DW ILQGLQJ HQIRUFHPHQW RI IRUXP \MHOH FW URQ W GIRUH
) G WK &LU DIILUPLQJ ILQGLQJ Rl ZDLYHU UHODW
0& $VVHW 5HFRYHU\ //& Y &DVWH[ (QHMW\ ,QIF' 7H[ $SU
SLW LV QRW HQRXJK PHUHO\ WR H[SUHVV D SRWHQWLDO LQW
$FFRUGLQJO\ -3D\YV FODLPV DOVR IDLO LQ WKHLU HQWLL

) -3D\TV &DXVHV Rl $FWLRQ IRU ,QMXQFWLYH 5HOLHI $OVR
,OMXQFWLRQ ,V D 5HPHG\ 1RW D &DXVH RI $FWLRQ

,Q WKLV DFWLRQ -3D\ EULQJV WZR FDXVHV RI DFWLRC
S>SLOAQMXQFWLYH UHOLHI LV DQ HTXLWDEOH PN®B OGN\ % BRQNDRI
1HZ <RUN OHOORQ DW 1' 7H[ ODU 3,0 RWKHU
D UHTXHVW IRU LQMXQFWLYH UHOLHI DULVHV RXW RI D FDXV

DFWLRQ LWVHOI DUH VBSBRUDWH QG LEZMWDNMFHFFWWU Y 0DU]D

6XSS G (" /D $V D UHVXOW 3D UHTXHVW IRU LQ!
FDXVH RI DFWLRQ LV7KRPDOOX GBE&HFRWUWSE &SRB B[ Q
WK &LU &URRN Y *DODYSFST[ WK &LU 3$Q LQM

UHPHG\ WKDW PXVW EH VXSSRUWHG E\ DQ XQGHUO\LQJ FDXVt
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,Q WKH &RPSODLQW -3D\ GRHV QRW WLH LWV WZR FDXVF
VSHFLILF VXEVWDQWLYH FDXVH RI DFWLRQ DQG LQVWHDG SO
$vV D UHVXOW WKHVH VXSSRVHG FDXVHV RI DFWLRQ F
EH GLVPLVVHG SXUVXDEHHA WHRRB®IWDOHN "'HEXWVFKH %DQN/1DWTYO
DW 1 ' 7H[ $SU GLVPLVVLQJ VWDQUBKRQH F(

Y :HOOV )DUJR %DQN 1 $ DW 1 ' 7H[ OD\ VDPH

-3D\ +DV )DLOHG WR 30DXVLEO\ $OOHJH (DFK RI WKH

(YHQ LI DQ LQMXQFWLRQ ZHUH D VWDQGDORQH FDXVH RI
UHVXOW EHFDXVH -3D\ KDV IDLOHG WR DOOHJH HDFK RI WKH

,Q RUGHU WR VHEXUH DQ LQMXQFWLRQ D SDWW\ P XWW HV
D IDLOXUH WR JUDQW WKH LQMXQFWLRQ ZLOO UHVXOW LQ LU
GDPDJH WKDW WKH LQMXQFWLRQ ZLOO FDXVH WKH RSSRVLQC
GLVVHUYH WKH SREQWF7HODWH&HWW HQ /REE\ ,QF )YG([[RQORE

WK &LU 3$ SOHDGLQJ WKDW RIIHUV ODEHOV DQG FR
HOHPHQWY RI D FDXVH RI DFWLRQ ZLOO QRW GR ~ DQG VXFK
XQGHU 5XOHSHHE$VKFURIW ¥ 6TEDO

-3D\ KDV IDLOHG WR VDWLVI\ LWV SOHDGLQJ REOLJDWL
LOMXQPWUR®W RWKHUZLVH GHPRQVWUDWHG LQ WKLV EULHI -3

LOQVXIILFLHQW WR VKRZ WKDW LW ZLOO SUHYDLO RQ WKH PHU

IDLOV DV D PDWWHU RI ODZ 3%HFDXVH WKHUH LV QR XQ
FDQ SURYLGH WKLV HTXLWDEOH UHPHG\ SODLQWLIIVY UH
ODZLOG\Y :HOOV )DUJR ¥DQN 13B¥W 1' 7H[ -DQ

6HFRQ3ID\ KDV IDLOHGDWWKRAHOQ G WRDW LW ZLOO VXIIHU D

WKH VHFRQG HOHPHQW UHTXLUHG IRU LQMXQFWLYH UHOLHI
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DOOHJDWLRQ WKDW 3>L@I1 OV +RXVWRQ LV DOORZHG WR PDNF
FODVV ZDLYHU DV WR WKH 3UH :DLYHU 3XWDWLYH &ODKKN OHP
JLIWK &LUFXLW KDV KHOG WKDW FRQFOXVRU\ DOOHJDWLRQ
LOQMXQFWLDH QKNOLHQNLQV DW (' 7H[ -XO\
)LQDOID\TV &R FGSFODL @QEW H Y H\WY KRIIGRXWAMKWRHQW YV UHTXL
IRU DQ LQMXQFWLRQ WKDW WKH FODLPHG LQMXU\ RXWZHLJK
RSSRVLQJ SDUW\ DQG WKDW WKH LQMXQF&HKRRPBIOOO"QRW GL
DOOHJLQJ FODLPV IRU LQMXQFWLYH UHOLHI EXW IDLOLQ
DQG IRXUWK HOHPHQWY $V D UHVXOW HYHQ LI WKH &RXUW
DOOHJDWLRQV RI WKH ILUVW WZR HOHPHQWY ZHUH VXIILFLHQ
EHFDXVH WKHUH DUH VLPSO\ QR DOOHJDWLRQV LQ DQ\ IRUP V
HOHPHQWY UHTXLUHGHRUKED LQM¥YQEMQAQ )DUJR) BBSH[ 1 $
WK &LU DIILUPLQJ GLVPLVVDO ZKHUH SDUW\ IDLC
$FFRUGLQJO\ &RXQWV DQG VKRXOG EH GLVPLVVHG IR

* ,Q WKH $OWHUQDWLYH WKLV &RXUW 6KRXOG ([HUFLVH
'"HFODUDWRU\ -XGJPHQW $FWLRQ

/IHIDO 6WDQGDUG

3SXUVXDQW WR WKH '"HF ODUDWRW\H-FX@D B H QWK 4 FWL J R WFR DD

UHODWLRQV RI DQ\ LQWHUHVWHG SDUW\ VHHNLQJ VXFK GHFO

&RPSO LG PDNLQJ VDPH ERLOHUSODWH DOOHJDWLRQ DV \
ZLWK QR FODVV FHUWLILHG WKH ULJKWV RI DEVHQW FODV
SUELWUDWLRQ

,QGHHG LI -3D\ DFWXDOO\ EHOLHYHG LW ZRXOG EH LUUHSDL
GXULQJ WKH SHQGHQF\ RI WKLV DFWLRQ LW XQGRXEWHGO\ Z
LOQMXQFWLRQ -3D\ KRZHYHU KDV QRW HYHQ VRXJKW D VWD\
3DQHO WKDW LW GRHV gHROA® WHHF®G WR VHHN RQH
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7KH GHFLVLRQ ZKHWKHU WR H[HUFLVH MXULVGLFWLRQ RYHU
GLVFUHWLRQ RI V6K\H GDXYXW UQNWEFRRXWWUHMR WK &LOWRQ

Y 6HYHQ )DO@V6&R 7KH )LIWK &LUFXLW KDV LGHQW
IDFWRUV UHIHUUWHHBRWR WLDW WK GHWHUPLQH ZKHWKHU DEVWEFE

ZKHWKHU WKHUH LV D SHQGLQJ VWDWH DFWLRQ LQ
FRQWURYHUV\ PD\ EH IXOO\ OLWLJDWHG

ZKHWKHU WKH SODLQWLII ILOHG VXLW LQ DQWLFLSEL
GHIHQGDQW

ZKHWKHU WKH SODLQWLII HQJDJHG LQ IRUXP VKRSSL

ZKHWKHU SRVVLEOH LQHTXLWLHY LQ DOORZLQJ WKH
SUHFHGHQFH LQ WLPH RU WR FKDQJH IRUXPV H[LVW

ZKHWKHU WKH IHGHUDO FRXUW LV D FRQYHQLHQW
ZLWQHVVHYV

ZKHWKHU UHWDLQLQJ WKH ODZVXLW >LQ IHGHUDO FF
RI MXGLFLDO HFRQRP\ DQG

ZKHWKHU WKH IHGHUDO FRXUW LV EHLQJ FDOOHG R
GHFUHH LQYROYLQJ WKH VDPH SDUWLHYV DQG HQWHUHG
SbUbDbOOHO VWDWH VXLW EHWZHHQ WKH VDPH SDUWLHYV

6KHUZLQ :LOOLDPV &R Y )+BOPHV &QWK &LU 7TUHMELWLQJ

TKHUHMRFWRUV &RQILUP WKDW WKLV &RXUW 6KRXOG
WKLV '"HFODUDWRU\ -XGJHPHQW $FWLRQ

$V GHPRQVWUDWHG BHHMEWWRKM DQWYR[U GLAMUMHMWR DO L
IDFWRU UHODWHG WR H[LVWLQJ VWDWH FRXUW MXGJPHQWYV
H[HUFLVH LWV GLVFUHWLRQ DQG GLVPLVV WKLY GHFODUDWRI

D 7KH )LUVW )DFWRU2WKH 3HQGHQF\ RI $QRWKHU $1I

7KH ILUNMDAEWRU WKH SHQGHQF\ RI DQRWKHU DFWLRQ 1ID
D GHFODUDWLRQ UHODWHG WR ULJKWV WKIBHW FCDUH YD GRUMD R |

SHRULD ,00)LQ@KIS\s G &' ,00 HILVWLQJ DUELWU
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DQG GLVPLVVLQJ GHFODUDWRU\ MXGJPHQW DFWLRQ ,QGHI
&RPSODLQW FRQWHQGLQJ WKDW 3-3D\ QRZ UHTXHVWV WKH
DXWKRULW\ WR GHFLGH WKH LVVXH 0V +RXVWRQ DVNV WKHP

,W LV ZHOO VHWWOHG WKDW 3>G@QHFODU